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PREFACE 


A) 


HE motive for printing theſe papers colle&ed 8 

is, that ſuch gentlemen of the law and others who are 
concerned in Literary Productions may ſee the ſubſtance of 
the Arguments and Opinions of thoſe great men who diſtin- 
guiſhed themſelves in the definition of ſo difficult a qusſtion 
as, What is called Literary Property ? but particularly to 
preſerve that elegant ſpeech of the noble LORD Campen, both 
with reſpect to Jaw and equity. 


The monopoly of books and copies has been for many 
years in the hands of a few perſons who call themſelves Book- 
ſellers, about the number of zwenty-five, to the entire exclu- 
ſion of all others, but more eſpecially the Printers, whom they 
have always held it a rule never to let become purchaſers im 
Copies, even though themſelves never paid any valuable con- 
ſideration for them originally, and thoſe for which: they have, 
have been repaid them ten-fold within the times limitted by: 
authority of Parliament. 


\ 
As it is impoſſible to ſet the matter in a clearer view thaw: 
lis Lordſbip has, we muſt beg to refer the Reader to his Speech 
in the Houſe on that occaſion, by which may be diſcovered 
his 


X C E. iy 


his great Knowledge of the Laws, and the intention of an 
Honeſt Man to do Juſtice to every perfon who has received a 
real injury. 

The Bill now depending (if paſſed into a Law) will, it is 
— hoped, in juſtice to thoſe who have made recent purchaſes, 
allow them a ſufficient time to indemnity themſelves for the 
hazard and expence which muſt neceſſarily be given for the 
encouragement of Authors; but thoſe Copies, by which fo many 
Fortunes have been made in a long courſe of years, with reſpect 
tothe number of editions, and the numbers printed of thoſe 


editions, will be matter of enquiry worthy the attention of 
Parliament. * 


ARGUMENTS 


ARG UID RN N 
USED DT E IN THE 
HOVUS Etges: LE O RF 


n TYRES CD AUSE oe 


LITERARY PROPERTY. 


— 


HIS great cauſe of Literary Property, which has ſo long engroſſed the atten- 

tion of all thoſe concerned in the Republic of Letters, being now ſettled in the 

higheft court of judicature in theſe kingdoms, it remains only for us to ſhew what 

arguments have been made ufe of to reverſe a decree of Chancery in favour of the 

reipondents; where will cafily be diſcovered the difference between manly reaſoning 
and ſound law, in oppoſition to ſophiſtical jargon and evaſive argument. 


"The litigation took its rife from Meſſrs. Donaldſons* having printed (in Scot- 
land) and publiſhed (in London) feveral of Thompſon's works, Several other 
bookſcllers, claiming an excluſive property by purchaſe, filed their bill; had the 
matter decided in their favour in a Court of Common Law in England; loft it in 
Scotland, and gained it in the Engliſh Court of Chancery, from whence, by appeal, 

. 3 


— 


— 


F 


the Donaldſons brought it before the Houſe of Lords, which began to be heard av | 
their bar by counſel, on Friday February 4, 1774 The countel were 


For the Appellants For the Reipondents 
Mr. Thurlow, Attorney-General, Mr. Wedderburn, Solicitor-Genera!.. 
Sir John Dalrymple. Mr. Dunning, and I 


Mr. Hargrave. 


—  — — — 


FRIDAY, February 4. 


The Attorney-General opened as counſel for the appellants, and ſpoke for twe 
hours, endeavouring to prove the decree of the Court of Chancery, on the 16th 
of Novebiber, 17572, in fayour of the reſpondents, an injury to the appellants, 
and that what was termed LITERARY PROPERTY, was. not warranted or 
ſecured at common law. I he Attorney-General in his ſpeech uſed the fame argu- 
ments, and went upon the {fame grounds which the counſel for Taylor, in his cant. 
with Millar, in 1769, urged and maintained. He firſt entered into a minute n 
tigation of the idea inculcated by what is called a publication; „which, he said, 
Was not that mytterious thing the trade would make it; but fimply a multiplica- 
tion of copies; that whether they were multiplied to che number of five or five 
hundred, ſignified not an jota to the matter in diſpute.“ He faid, © that previous 
to-the invention of printing, ſcribes, for copying an author's work, obtained a 


greater remuneration than perſons who, fince the invention of printing, diffuſe 
writings by means of certain types.” | 


He then dwelt much on the ſenſe of the word Property, defining it philoto- 
—phycally, and in the ſeparate lights of being corporeal and {piritual ; and pro- 
ceeded to define property in the legal ſenſe of the word, in the following manner: 


— «© Property, of whatever Kind, is that which is begun by occupancy, and con- 
tinged by polſeſſion.“ 


Mr. Thurlow faid, . © that metaphyſicians talked of a property in life or limb, 
in fame, honour, and character; but this was not a language lawyers could adopt. 
There was alſo, hefaid, ſuch a thing as property by ſpecification; he aſked under 
what denomination literary property was to be arranged? Was it corporeal or incor- 

breal ? Tf corporeal, it was deſcendible, like any other chattel ; if incorporcal, 

w was its incorporeality to be aſcertained ? how ſpecifically diſtinguiſhed from 
ts appendage or adjunct, the corporeal part? To fay that a man has a property S 

the 


1 


the ideas of a book, and none in the book itſelf, is as if one ſhould affirm that 4 
man has a property in the colouring of a picture, but none in the canvaſs on which 
that colouring is laid; or as if Mr. Harriſon had a property in the diſcovery made 
by his time- piece, but none in the wheels or mechanical parts of which it is com- 
poſed; a notion to the laſt extreme abſurd! Applying this to the caſe of an author; 
if hc had! any diſtinét «exclufive Property In A book, ſeparate from the materia] 
and cot porgal part. I have no objection to admit this excluſive property, (conti- 
nued the counſel,) provided he will demonſtrate to me quo jure the property 
accrues,” 


The bookſcllers, he obferved, (exemplifying his obſervations by ſeveral caſes) 
had not, till lately, ever concerned themſelves about authors, but had generally 
confucd the ſubſtance of their prayers to the legiſlature, to the ſecurity of their 
own property; nor would they probably have, of late years, introduced the au- 
thors as parties in their claims to the common law right of excluſively multiplying 
copies, had not they found it neceſſary to give a colourable face to their monopoly. 
He was very diffuſive upon grants, charters, licences, and patents from the crown, 
both to corporate bodies and individuals, tracing them far back, and afferting, 
that they all jpecifically proved, that if there had been any inherent right of ex- 
cluſiwely multiplying copies, ſuch inſtances of exerting the royal prerogative 
would have been unneceſſary. He particulariy adverted to the ſtatute of the 8th 
of Queen Anne, maintaining that it was not merely an accumulative act declara- 
tory of the common law, and giving additional penalties, but that it was a new 
law to give learned men a property which they had not before, and that it was an 
ncontrovertible proof that there previouſly exiſted no common law right, as con- 
zended for by the refpondents. He cited many caſes to prove his arguments 
jome before the th of Queen Anne, and others immediately upon that ſtatute, 
generally inferring that the grand queſtion touching the common law right, had 
never been decifively determined by any Chancellor. 


The Attorney-General then attempted to prove“ that no ſuch idea as that of 
an excluſive right to multiply copies prevailed previous to, or indeed long after, 
the invention ot printing.” This was initaneed in ſeveral caies, where ** one writer 
complained of another for printing his works, not on account of any violation of 
property, but merely becauſe the party yay, e of had printed them inaccu- 
rately.” On the whole, he contended “ that Literary Property exiſted only in the 
imagination; that it never, till it was found adyantageous, entered into the heads 
of bookſellers themilelves ; that authors never conceived the notion of any property 
veſting in chem, but what was given by ſtatute, by patent, the licenſing act, che 
royal privilege, or in virtue of the inſtitution of the Stationers Company; that 
what was called Literary Property only gave riſe to a ſcandalous monopoly of ig- 
noraut bookſellers, who {attened at the expence of other men's ingenuity, grew 
opulent by oppretiion ; and that, 1 Lords of Scſſion had freed * and 
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from ſuch a monopoly, he fircerely hoped their Lordſhips, ſoowing fo praifi:. 
worthy an example, would emancipate this kingdom from tw:h an odious ob. 
Pre ſſion.“ 


MONDAY, February 7th. 


The Lords met agreeable to their adjournment the Friday before, and proceeded 
to hear further counſel on behalf of the appellants, when 


Sur John Dalrymple, at the bar, entered into an hiſtorical review of what he calle. 


this ideal property, which he endeavoured to explain to the following purport: 


n ſhould be conſidered, my Lords, that this pretended property, which 1s ſup- 
poſed to have a foundation in common law, cannot in the records of the common 
jaw courts any where be found If you ipeak of the ſubject before the act of Queen 
Anne, you hear of nothing but licenſing acts, and the company 07 Stationers,— 
My Lords, during the tory reign of King Charles the ſecond the bookiellers were 
the mere engines of the court's deſigns, and therefore the licenſing act ſfuficed ;— 
it was the fame through the tory rcign of King James the ſecond, while it was the 
court hde of every queſtion that could alone be handled with ſafety; the heenfins 


act gave that property to the bookſellers, which was ſufficient for their purpo e. It 


the whig reign of King William they began to move our of the old ſphere, and tlie 
xe a:cordingly find new movements. In the tory reign of Q ueen Anne they look 
ed oat tor treth ſecurities; then firſt appeared a new trade. My Lores, the bool.- 
tellers then found they could make as much or more by abuſing the fovereign, her 


LC. 


parliament, her council, her lervants, and her government, chan they cauld before 
court, "the trade laboured hard to eftablith a right to their copics that was in lepen- 
gent of the court. They applied every where for the means of eitabliihing chat 
right; but were forced at laſt to have recourſe to parliament to eftabliſh and vel 
in them a right which the common law did not give then. 


= My Lords, the hiſtory of the act of Queen Anne deferves your Lordthips ac. 
tention: What was the view of the bookſeliers ? abſurdity on the very face of it, 
They applicd for an act, veſting in them a property for fourteen years which they 
pretend to have derived from the common Jaw, for futurity, Can it be ſuppoſed 
thatmen who were any ways clear in their perpetual right, would apply for a freſh 
right for fourteen years only ? It could not be. They knew their own fituation : 


they knew the rottenneſs of their pretended right, and wanted a-new real one, in- 
ſtead of the old imaginary one. 


er, my Lords, this act, which changed their perpetuity to a term of fourteen 
years, was obtained at a period when the intereſts of learning was far from being 


without 


3: 


without good ſupport : Addiſon, after being the friend of many miniſters, became 
ſecrerary "of ſtate ; and Wyviſt was high in the eſteem, and an adviſer of, the heads 


of another party. Ha Y would it be, my Lords, it miniſters had always ſuch 
friends, and ſuch adviſers ! 


* But, my Lords, this act of Queen Anne, which was uſhered in under the idea of 
encouraging literature, was very tar from having fuch a tendency, It was to encou- 
rage be ok ſellers, but not authors; however, ſuppoſing both intereſts the fame,--- 
What did they gain? Why, a perpetuity was changed to a term of fourteen years 
only, A price was fixed, and a clauſe inſerted to force them to ſend copies to pub- 
tick ibraries—What cncouragements are theſe? — hey, on the contrary, were diſ- 
couragements, All which is ſufficient to {hew that the book! ſellers never dreamed 


of a ſerious property at common law for perpctuity; had they fuch a notion they 
would have petitioned againſt the act. 


„ Obferve, My Lords, the title of the act: To veſt tne copy rights : that is, my 
Lords, to give them a right chey had not before; a marked expreſſion which could 
not be miſtaken.—And though the word ſecured is uſed in the body of the act, it 

3 not enter chere as the ſignific ation of a different ide i: it 15 the fame idea: the 
:11 was to velt a new property, and provide accordingly, and inflicts penalties, after 


winch the word /ecrres occurs, and is uſed perfectly conſiſtently with the former 
rt. 


« What cau'd he more abſurd, my Lords, than an act to veſt a perpetual right to 
a let of perſons for a limited term, and inflicting 4 penaltirs : Lord Shafrſbury _ 
us that ridicule is the teſt of truth; let us try ſuch an act by that teſt. 1 will reac 
an imaginary act w hich enacts fuch purpoſes. 


(Here he read an act drawn up in the terms of the act of Queen Anne, for veſting 
the rigiit to hedges and trees in the plat iters tor fourteen y years and no lo: nger, laying 4 
en: . 12S ON per uns W119 cut Or br ke down ſuch hedges and trees. ) 


© Now, my Lords, does it not from hence a appear that an act to convert a perpe- 
tuity into a limited term is abſurd upon the face of it? And may we not from hence 
CO aclude that che bookſellers, when they applied for the act of Queen Anne, Knew 
that they had no perpetual common law right? Ay 


« My Lords, this perpc tual right which they want wor aid, initead of being benefi- 
cial to the intereſts of literature, be pernicious to ir. It encourages the ſpirit of 
writing for money; which is a diſgrace to the writer, and to his very age. My 
Lords, why ſhould not honour and reputation be powerful inducements enough for 
authors, without that mean one of profit? Foreigners know no ſuch exorb! tant pe- 
cuniary rewards as have diſgraced this country. The Germans get nothing by 


WILLING. 
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his argument; among the moſt particular was an Obfrvation that 1 


1 


Writing. The Italian ſtates wwe fo ſmall that no literary property can exiſt, as the 


bookſell-rs of one ſtate would immediate) print upon thoſe of another. In France 
the ſums given to authors are too {mail ts have this effect. My friend, Mr. Hume, 
has told me that Rouſſeau aſſured hi fie had bur fourſcore Lewis d'ors for the copy 
ot his Emile. Such fums as we hear of in England are merely an encouragement to 
the mercenary ſpirit of writing, not to the merits of it, 


«But farther, my Lords: if you give this perpetual right to publiſh, you give the 
lame right to ſurprels, If an author is to have this excloftive right to his works 
after publication, he may turpreſs them at will, or at lealt ſtop the future publi- 
cation of them. My Lords, this is not a mere imaginary idea; it is poſſible, and 
even probable. 


„My Lords, I ſhall beg leave to ſtate a ſuppoſition. Suppoſe there was a man 
who, with the utmoſt diligence and attention, lought into the records of his coun- 
try, and alſo of foreign ones, for ſtate-papers to iNuitrare hiſtory ; ſuppoſe he meet 
with ſuch ſucceſs in this employment as to nuke diſcoveries of the higheſt impor- 
tance : ſuppoſe, when his book comes to be publiſhed, that inſtead of receiving that 
pubic applauſe which he might perhaps have reaſon to expect, he, on the contrary, 
finds hunſelf hunted down for that very circumſtance which ought to have added ty 
Ris me. Suppoling there was ſuch a man, my Lords, mutt he not be uncom- 
monly frm and reſolute to bear up againſt the illiberal voice of the publick 2 mutt 
he not be tempted to ſuppreſs a book, When he found it thus rovived, notwith- 
Kanding the infury which he would thereby do to, I may ſay, his country 2” 

'The foregoing is the ſubſtance of this laborious pleader's argument; thoſe who 
were preſent at the delivery of it, will recollect how tar it refembles wit it is meant 
to give thole who were not preſent, ſome image of. 


#n "the "courſe of the ſpeech, Sir ſohn Dalry;,pple made a mul: dude of 


ue 

remarks, many of which ſ:emed calculated to enliven and it en»then 
rincers 
were generally proud, and of fo old-faſhioned a turn of thinking, that if a great 
man gave them a promiſe, they were weak enough to imagine it was to be kept 
that Bookſellers were alſo exceedingly vain, and took every advaitage of authors 
which they could, adding their name to their cauſe, merely from motives of teit- 
intereſt : that otherwiſe they would have got Mr. Addiſon to have atuited them 
with his influence while he was in power; that a numerous multiplication of copies 
was of late date; Shakeſpear's works had fold but two editions of 300 each in wo 
-centuries, and Smollet's Hiſtory of England, the worſt of the many bad ion os 
of England extant, had fold 11,050 in a very ſhort time ; that when laige numbers 
were arſt printed, the arts of reviling the Sovereign, abufing the Minuter, and 

| libelling 


ET] 

Ubelling every Officer of Government were dilcovered ; arts happily baniſhed in 
this quiet era ! that Junius had an enflamed imagination, a weak head, and a worſe 
heart; that in the cauſe of Midwinter, both Plaintiff and Defendant reſembled 
xencers With fkates on, treading upon ice, as they both went farther than they 
eicher of them intended; that Alexander Donaldſon, his client, never printed a 
work either within the time of the limitation of the 10th of Queen Anne, or in the 
life-rime of the author; that Bookſellers opprobrioufly termed men who laudably 
enlarged the circle of literature, by giving new editions of works of merit, pirates; 
that procuring the-reverial of the decree of the Court of Chancery, would rather be 
of ſervice to the authors than diflervice ; and finally that there were near 20,000 
Printers in London. 


As the manner of Sir John Dalrymple's provingthis latter extravagant aſſertion is 
forewhat peculiar, we ſhall circumſtantially recite it. I happened (faid he) to 
be upon the Streets when a Lord Mayor two years fince was coming to the Houſe 
of Commons, to anſwer for having diſcharged a City-printer out of the hands of 
a Mctienger of that Houte. The cavalcade was numerous; but I obſerved only 
half the number of Printers, who viſually make up the mob. I aſked the reaſon of 
it, and was informed thi ten thouſand of them were gone to Tyburn to ſee a 
brother Printer hanged : ſo that I found they were divided in. opinion whether they 
ſhould conduct one friend to the gallows, or another friend to the Houſe of 
Commons,” | 


Ihe above was in ſubſtance, if not in words, delivered at the Bar « the higheſt 
and moſt auguſt Aflembly in this kingdom, under a ſpectous thew o, pleading 
but ic is concerved Sir John Dalrymple mittook his ſituation, or he never would 
have been the firſt to have made uſe of ſuch language to fo noble an Aſſemblage. 
With reſpect to the characters and numbers of the Printers, &c. he ſrems more 
ignorant of them than he was of thoſe men ot virtue by traducing wham he has re- 
ceived lo much advantage, or what opinion muſt the world have of a man who ſome 
months before received the enormous ſum ef near One Thouſand Pounds for the 
compilation of a few Papers, from a Bookſeller, and then to ſtand foremoſt in op- 


poſing his right to indemnity himſelf by the ſale of ſuch Books in perpetuity ? 
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TUESDAY, February 8th. 


The Attorney General and Sir John Dalrymple having finiſhed their pleadings 
on the behalf of the appellants, Mr. folicitor General and the other counſel 


Were called to the bar, when he ſpoke for the reſpondents to the following 
purport. gy 


He began his ſpeech with a ſeries of compliments to the two counſel on the other 
Tdeof the queſtion ; one of the learned pteaders, he obſerved, had entered into 
ine argument with great ability; his detinition of the word property had been 
ſhrewd, metaphylical and ſubtle; but he hoped to be able to convince their Lord- 
ſhips, that ingemous as the definition of that word had been, it was nevertheleſs 
erroneous, 


Literary Property had, by thoſe who had ſpoke before him, been faid to be fo 
Abſtruſe and chimerical, that it was nor poſſible to define it. The interpretation they 
had put upon the word property was, that it implied ſomething corporeal, tangible 
and material. He begg<d leave to differ from this opinion, and to point out how 
common it was for terms to be miſapplied as to their im port. 


© Tie word property had, by the ableſt writers, been called fas Me, fruendi, 
it was theretore evident that any idea, although it was incorporeal in 
welt yerit ir promiſed future profit to the inventor of it, was a property. And 
the latter word had, through inaccuracy, been uſed as deferibing that, over winch a 
poſſtflar held an abſolute reign, dominion, or power of ditpolal, The lub mat- 
ter might be immaterial, and yet liable to be appropriated, Property changed its 
nature with its place: In |ngland, portions of land were private property, nne 
the Arabs and Tartars no ſuch ide. prevaited ; they Jooked upon cattie and char- 
tels as the only private property. Among the Americans, in Certain dilteicts, iand 
was conlidered as property, but not as the property of individuals; as tte inhabt- 
tants lived upon the gatas of hunting, a circumference. of land, futficienc for them 
to hunt on, was conſidered as the general property of one tribe or nat on. 

«The lawyers mode of deſcribing property was exceedingly trite and familiar; 
they generally divided it into corporeal and incorporcal, anc! ein the profent cate it 
had been ſaid ro commence by occupar.on, and to continue by p>fieffion. I his 
was a narrow icale of argument. In the courts of law it was untverſally admitted 
that matters incorporeal were nevertheleſs matters of property, and the lawyers di- 
vilion of it proved that matters not in occupancy or poſſeſſion, were yet of value, and 
could be told or given over, as in the cafes of manors and advowtluns, remain.ers 
55 reverliions. They could be fold by aſſignment, and the mode of ſale was by 
title. 


Poon 


Poſſeſion was uſually deſcribed as originating from two things, livery and grant. 
Under the latter title, in ſome degree, ſtood Literary Property; but it was not to be 
conſidered as originating from crown grants, for excepting the prerogative copies, 
the crown had no right, and in the firlt of thoſe (the bible) no farther right, than 
in that particular tranſlation publiſhed in che reign of King James. 


After a very learned and ingenious argument, as to the qualities of property with 


regard to its occupancy, its being materia), and its adhipiſcency, the Solicitor General 
oblerved ( that every inventor had a right to che profic of his invention; and as he 
found that Grotius had not eſcaped the Attorney General's reſcarches, he was much 
ſurpriſed that in his definition of property, the learned pleader had not hit upon 
a poſition which was directly in point.“ 

He then read an obſervation cited by Grotius as having been made by Paulus, a 
Roman lawyer, who declared that one mode of acquiring property was invention, 
and that from the nature of things, he who made a matter was the owner of it. 

« This, he obſerved, was a much more liberal conſtruction of the word inven- 
tion than had been put on it by the other fide, who had taken it up in its vulgar ac- 
cepration, and only given it alluſion to trifles, ſuch as the finding ſhells on the 
lea-fhore, &c. 

It had been contended, that the maker of an orrery was in the ſame predicament 
25 an author, when he publiſhed. Such alluſion came not to the point; the firſt 
ſheer of an edition, as ſoon as it was given impreſſion, in a manner loaded an author 
with the expences of a whole edition, and if that edition was 5coo number, the au- 
thor was not repaid for his labour and his hazard, till the laſt of the poco were fold. 
The maker of an orrery was at no other trouble and charge, than the time, ingenuity 
and expence, ſpent in making one orrery; and when he had fold that one, he was 
amply paid. Orrery-making was an invention, and the inventor reaped the profit 
accruing from it. Writing 2 book was an invention, and fome profit muſt accrue 
after publication; who ſhould reap the benefit of it? 

« Authors, he contended, both from principles of natural juſtice, and the intereſt 
of ſocicty, had the beſt right to the profits accruing from a publication of their own 
ideas; and as it had been admitted on all hands that an author had an intereſt or 
property in hia own manuſcript, previous to publication, he deſited to know who 
could have a greater claim to it afterwards. It was an author's dominion over his 
ideas that gave him his property in his manuſcript originally, and nothing but a 
transfer of that dominion or right of diſpoſal could take it away. It was abſurd 
to imigine that eccher a ſale, a loan, oragitr of a book, carried with it an implicd 
right of mulciplying copies; ſo much paper and print were fold, lent or given, and 
an unlimited peruſal was warranted from tuch lale, lann or gift, but it could not be 
conceived that when five ſhillings were paid for a bunk, the ſeller meant to transfer 
a right cf gaining one hundred pounds; every man muſt feel to the contrary, and 
contels the ablurdity of ſuch an argument.“ | | 

The Solicitor General produced a copy of the original grant of King James for 
printing ſome Poems of his writing, which, excepting ſome royal ſtile in the be- 

winning, he obſerved, ran in the g:dinary paraſe 07 an author's aſſignment of copy- 


right 
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ght toi Boo ſellen ; nay, indecd, it was more ample, for it not only transferred 
the right of the matter then publiſhed, but alſo transferred a 1ight ro. every thing 
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he he uld hereafter be pleaſed to write. | 
Among other matters adverted to in this ſpecch, Ames's Typagraphical Hiſtory 
Was parucularhy noticed : the application of the Printers in Prynnc's time to ſup— 
prets and call, in the patents for printing and publiſhing the Bible, was thentioned ; 
hea pplicants-terming thoſe patents a ſanction for monopolizers, the matter was 
heard by counſel, when Prynne pleaded on one fide of the queſtion, and his ants er 
SUrned on vine points, in ont of which that celebrated lawyer detlared, that the 
maſt ſerious and Johd.abjettion againſt the Printers was the inficerent Common Law 
_ Right for an Author to multiply copies. This rhe Solicitor General ſaid was one 
-ſtrong proof that in the worſt ot times the jus naturale reſpecting Tirerary Property 
as not forgot. Licenses in general, he obſerved, proved not thit Conimon' aw 
Right did not inherendly exiſt, bur were the univerſal fetters of the Preſs at the 
times in which Authors were obliged to obtain them. | 
Wich egard tothe ſtature of Queen Anne, he was very willing to let that reſt on- 
the ſame grounds as the Attorney General had placed it laſt'Priday, viz. thar it ir 
gave no right, it took, none away, But he could not help obſerving that it con- 
- rained a-poktive clauic to ler the matter reſpecting a Common Law right remiin 
Preciſely 1n che ſtate in which it was when that act paſſed ; and that the Court of 
{Chancery considered that ſuch a right did exit, was evident from the ſeveral in- 
Junctions that Court had granted ſince the e of the ſtatute, which did not 
"govern: thoſe . as it did not particular ſpecify how the Court of 
Chancery were to act. He inſtanced the caſes of Pope apd Curl, Gwynne and 
Pr. Shebbeare, and two Law Books, as proofs of what hie aſſerted. He mentioned. 
ulſo the caſe of Dodſley ver/zes Kingerſix, in 1791, before Sir Thomas Clark, 
2\Maſer of the Rolls. The former prayed an injundion againſt che latter, for ab- 
ſtrafting part of Dr. Johnſon's Raſſelas, and publiſhing ſuch abſtract in a 
Magazine. ä 1 ee | | 
The Solicitor General, after noticing the great ability of Sir Thomas, declared 
- that his opinion was the ſane, refpeEting Literary Property, as that he had main- 
- tained, aud after a variety © ingenious remarks, he concluded his argument, 
invoking the Lords to ſanctifſy We final determination of a queſtion founded on 
natural juſtice, and the intereſt of ſdcicty, by affirming the decree. | | 
Ihe Solicitor General, in the courſe of his argument, paid Mr. Hargrave a very 
elegant compliment for his ublication touching the queſtion. He alſo adverted 
to Sir John Palrymple's pu plication, and hoped that work would not ber ſuppreſſed, 
as he had reaſon to lament its author intended. And in tollowing the obtervations 
made om the other ſide, he ſaid it was true that Atticus employed his ſlavcs in tran- 
ſcribing, but that even then the expence was ſo enormous, that although he was a 
manof great fortune, he Mas, from a principle of ceconomy,” under the neceffity 
of ſelling his library; and Cicero, who was alſo a rich man, was, from the fawc 
principle, unable to purchaſe it. | | 
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Mr. Dunning likewiſe pleaded in favour of the reſpondents, which he did by en- 
tering into an hiftorical review of the {tate of this property in different parts of our an- 
nals ; he obſerved, h | 

It has been very falſely aſſerted, my Lords, that chis property, before the act ot 
Queen Anne, was not to be found at common law, and attempts have been made 
to prove, that no cafes of it are to be produced; but, my Lords, this is not realon- 
ing to the purpoſe; we muſt conſider the times which we examine, ad the nature 
of the property in queſtion: In ages wherein civility had made bur {mall progress, 
it would be abſurd to look for litigations of a property io little valued and to ſeldom 
diſputed; but, my Lords, the want of precedents in ſuch a caſe proves nothing 
againſt us: there are many unqueſtionabſe common law rights for which you can 
find no precedent, ſo far back as Richard the Second. How, my Lords, is it to 
be ſuppoſed, that the deciſions relative to fo peculiar a property are to be clearly aſ- 
certained through an age wherein we have only a dim light to view objects of much 
greater importance? Where would be the equity, if I may fo exprets myſelf, of 
our conſtitution, if we were to eſtabliſh it by ſuch remote precedents ? Can any one 
wonder that we heve only a dim view of this property in ages when nothing was 
clear bur injuſtice and opprefſion ? "The nature of the property ſhews ac firit fight 
that it would be in vain to look far back for dec ſions in its favour, even ſuppoſing 
that from other circumſtances the exiſtence of it was unqueBionable. | 

My Lords, the little eſtimation and dubious circumſtances that attended the 
copy right to the Paradiſe Loft of Milton, is no proof againſt the exiſtence of a de- 
cifive right. That poem was ſo much ne glected, that the bookſeller had perhaps 
as much reaſon to complain of his bargain as the author. It was the fault of the 
age; and had the fame inattention and want of taſte continued, the property for 
which we contend would, rhaps, to this day have never been litigated; 
but certainly, my Lords, che right in caſe of litigation would not thereby have been 


* 
* 


mjared. 

_* Attempts, my Lords, have been made to prove that the eſtabliſhment of this 
right would be injurious to literature; a ſtrange aſſertion ſurely. It is as much as 
to lay, that rewarding authors in proportion to their merit, is the way to diſcourage 
their produ&tions ; an arguinent too weak to make an impreſſion on your I ordſhips. 
So very far 1s this from being the caſe, that it is evident the money given for copy- 
rents bas increaſed with the increaſe of ſecurity chat has been given to the property. 
(ro back 16 Milton's time, and from thence advance gradually to Queen Anne's 
reign, when the act of fourteen years right was one encouragement to the bookſel- 
lers, tollowed by tome confiderable emotuments in their way to authors; then, 
my Lords, reflect on the progrets which has been made ſince, and permit me to call 
your attention on three famaus works, Mr, Hume's and Dr. Robertſon's hiſto ies, 
and Dr. BHawkeſworth's voyages; the ſyms given for the copies of the former, at 
chat time unparallelled, followed the ſecurity of the property, which lowed from 
'eyoral injunctions granted by chancery : and the yet greater ſum given for the lat- 
ter, followed an actual determination of the King's-Bench in favour of this very 
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property. My Lords, I conceive that whoever reads the books will not find it poſ- 


"ible to account for the ſum in one caſe fo much excecding thoſe in the other, unlcts 


ir be attributed to this cauſe ; that the merit of the voynors is to be clafled with that 
oF the hiſtories, which will ſcarcely be allowed]; yer the copy- noney much excecded 


that of the others. In no way is this to be accounted for but by ſuppoſing the book-- 


ſellers hberalicy ro flow from the additional ſecurity thus given to their property: 
and 17 this 257 an encouragement to literature, my Lords, 1 ſhould be glad to be 
informed what is an ciicouragement. It might as reatunably be aſſerted, that pen- 


Hons and rewards given by a ſovereign to learned men, did not advance the intereſt 


of learning. | 

«© My FER the very act of Queen Anne has been brought to prove, that there 
could not be a previous common law right in the copies of books; bur, my Lords, 
nothing can be more futile than uch an idea: let me illuſtrate this by a ſimilar 
caſe ; there paſſed an act laſt ſeſſions to make turnips, cabbages, potatoes, and car- 
rots property; now, my Lords, might it not be urged with as much juſtice, that 
cabbages and ſo forth were not property at common law ? Such an idea would be 


-madiculous. Acts may pals to regulate property, and to inflict peralties on the ig- 
-valion of it, without in che leaſt derogating from the principles and foundation of 
uch property. 


« \We have been farther told, my Lords, that giving the property of copies will 


be giving the right of ſuppreſſion; but this I conceive is a groundleſs idea, we are 


not to ſuppoſe that books of inſtruction, entertainment, or amuſement, will ever 


be ſupprefied, and as to books neither inſtructive nor entertaining, the ſooner they 


are fupprifcd the better. Certain, however, it is, that on ſome tubjects they are 


"read in proportion to their meriting neglect, 


In the courſe of his pleadings he animadverted upon ſeveral parts of the oppoſite 
countels conceptions or explanations of this property. He ſaid it was to him the 
molt extraordinary idea that ever he heard, that it ſhould be admitted that an au- 
tor had a property originally in his compofition, and that the firſt moment he cx- 
creed his dominion over that property, and endeavoured to rac a profit from it, 


he loſt it. Publication he could not conceive was of ſuch a nature to deſtroy that 
right to the matter publiſhed, Which it was acknowledged. an author had before it 


was publiſhed. 
One part of the argument (he obſerved) uſed for the appellants, was, that it 


Would benefit authors, if no excluſive right of multiplying copies exiſted : this was 
-a very ſtrange aſſertion, and it was very extraordinary that authors in general ſhould 


think otherwiſe. It was cuſtomary for Bookſellers, as buyers, to buy as cheap as 
they could, and it was alſo cuſtomary for authors to fell as dear as they could; this 
could not be the caſe ii the moment a book was publiſhed every man had a right to 
print it. 
: Authors formerly, when there were but few readers, might get but ſmall 
prices for their labours, but the books above. mentioned had been paid enormous 
ſums for, eſpecially the laſt, I hat if the Purchaſers of theſe Copies had not the ſole 
noht of mul lying Copies, how was this difference to be accounted for? nut from 
| any 


2 ov F=* 


—— — . — 


E- I 
any un ommon gencroſity in the Book: llers, not from any ſuperiority in point 
of merit in the Books, but from the idea of a Common Law Right prevailing, and 
from that ideas being eſtabliſhed by the determination of the Court of Ning 3 
Bench in the caſe of Miller and Taylor; for it was idle to contend that the ſubject 
of the preſent appeal was not exa&t'y on the ſame grounds. 

1 he Appcllants wanted to ſan &ify the importation of Scotch Books into England, 
in the fame manner as the importation of Scotch cattle, Ihe Book on which the 
preſent. cauſe was grounded, was wrizten, indted, by a Scotchman, but it was 
written in Englich, and originally printed in England. The Appellants had in- 
vaded the legal. purchater, hy printing a copy in Scotland, and offering it to ſale 
in London; he hoped, therefore, that their Lordſhips would teach them that. 
Literary Property was ſacred, by affirming the decree. 

The Houtc, as ſoon as Mr. Duni. iog had finiſhed, adjourned till next Day. 


WEDNESDAY, February 5th: 


The Counſel were again called to the Bar, and the Attorney General made his 
reply to the arguments in behalf. of the reſpondents, when he advanced very little 
more in ſubſtanct than what he had already urged, and after Mr, Attorney General 
had finiſt. ed his reply, the Lord Chancellor roſe up, and put the three following 
queſtions to the Judges, viz. 

1. Whether at Common Law, the Author of any literary ccmpoſition had the 
ſole firſt right of printing and publiſhing the fame for fale, and could bring. an 
action againſt any perſon for publiſhing the ſame withovr his content ? 

2. If the Author had ſuch right originally, did the Law take it away upon his 
printing and pubbſhing the ſaid Book or literary compoſition, or might any perſon 
re- print and publiſh the ſaid literary compoſition for his own benefit, againſt the 
will of the author 2 

3. If ſuch action would have laid at Common Law, is the fame taken away by 
the ſtatute of Queen Anne? or is an Author precluded by ſuch ſtatute from any 
remedy, except on the foundation of the ſaid ſtatute? 

After the above queſtions had been twice read, and put to the learned Judges, 
Lord Camden moved that the two following might alſo be put, viz. 

1. Whether the Author of any literary compoſition, or his aſſigns, had the ſole 
right of printing and publiſhing the tame in perpetuity dy the Common Law ? 

2. Whether this right is any ways impeached, reſtrained, or taken away by 
the 8th of Queen Anne ? 

They were immediately read by the Lord Chancellor, and put to the * 
accordingly, and then the Houle adjourned to Tueſday the 1 5th, 
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| TUESDAY, Februaty t gib. 
The Lords met, agrecable to their adjournment, and after the difpatch of ſome 
private buſineſs, proceeded to hear the opinions of the Judges upon the five 


queſtions relative to the important cauſe of Literary Property. 
The Chancellor opened the buſineſs by obſerving, that © as the Jearned Judges 


might maintain diſſimilar opinions upon the ſubject, their Lordſhips attendance was 


*.+ 3 © 


He obſerved, that great pains had been taken by the ingenious Counſel for 


« the Author of a Book, or Literary Compoſition, having a reg: at Common Lato 
his the Baron de- 


| Perty 3 nothing could be predicated of chem, which was predicable of every other 


ſpecies of Property fubje& to the controul, and within the limits of the protection of 
th Common Law. A right to appropriate ideas, was a Tight to appropriate ſome- 


But 


But berg iy another inſuperable dilliculry, Admitting ideas fable to exclufite 


abprprintiga, and tus to become objects of property; in treating of then as 


ſo, © how would you.clals, how arrange them ? Would you''reonart them as 
Rc, complex, combined, or multifarious? as being ſo many ipecics idem 
ee 77 or would you refort to truth and common ſenſe, ad (ay, © thty are not 
i be claſſed, arranged, deſined, or aſcertained ?* They are not lubject to aliena- 


Titi, trankimlion, Sram, Or deliverv; and yer they axe OL jens of pro . erty, to the 


exciuliye fight of appropriating which, men are clearly entitled by che Common 


Lav, and by-every priaciple of natural juitice !” 
The Baron then proceeded to combat this latter principle; for upon a ſuppoſi. 
tion that ideas wer? noduced by a thinking faculty, common to 111 men, the Baton 


queſtioned, * Whether it, was conſonant to the principles of natural juffice. to 
q * P 3 5 10 


appropriate that to che exciulive benefit of one or a few, which was deſigned as a 
common gift diſtributed to all. 

The Baron concluded, chat “ if the notion of a Common Law right ſhould be 
reprobated, ' ſuch - reprobation carried. with it an explicit anfwer to the "ſecond 


Quettion : There being no Common Law right, an action could not be maintained. 


agam{t the re-publiſhers of an Author's book. or literary compoſition, without” his 
Senn 's 7: | 

The Baron next ger to brand au excluſive appropriation of Iirerary works, 
with the eptihets of “ a u,, againſt every kind of which the Statfte'of 
James J had ſufficiently provided. Yet the Baron contended, „that even Mono- 
polies, in ſome caſes, . were allowable, but then the ftate had taken care to allow 
them only for a convenient tim. PEE 

Previous to the invention of printing, the idea of a Common Law 'right, the 
Baron ſaid, had not been ſuggeſted ; and ſubſequent to the invention of this uſeful 
act, ſo little notion had Authors of a right at Common Law to exclafive appro- 
priation,. that before the inſtilution of the Stationers Company they had recourte to 
the Legiilature for a licenſe, grant, patent, or privilege; that after the inſtitution 
of the Starioners Company the oaly mode thought of to ſecure the appropriation of 


a literary compoſition was, by an Entry in the Records of that Company, and 


the perſon in whote name the bock was entered, let him come by it how he would, 
: was deemed the Proprietor, the. Author never being ſo much as mentioned on 
theſe occaſions.“ 


The Baron then reviewed the caſes, which, by the Reſpondents Countel,” had 


been adduced to prove © the ſentiments of the Court of Chancery in favour of a 
Common Law right.” But the Baron contended, * that 9 the Court of 
Chancery hid frequently grante l Injunctions, it cautiouſly avoidec 


tranlaction; as in the caſe of Pope and Curl.” 


* Nor did injunctions prove the Chaiicellor's opinion upon a matter of Comma 


Law Right, in confirmation of which, added the Baron, 1 will venture an anec- 


CY 


giving any final. 
adjudication upon the matter. An antecedent Common Lau- was never. 
hinted at; nor were the injunctions granted in the caſes cited, at all in point; they 
had been granted on the appeatauce of {5:neching fraudulent upon the face of the 


dote. 
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—aote.” © There is a. paper now exiſting, containing ſome Notes Lord Hordwicke 


had taken down, which let forth, “ the ſole and excluſive right of an Avthor ar 
Common Law, to multiply copies for ſale.” In the margin of which Paper, and 
oppohte to this very patſage, there is in Lord Hardwicke's own hand writing a 
very large Q. which proves that his Lordſhip entertained doubts reſpecting the le- 


gality of the poſition,” 


The Baron then obſerved, “ that the Counſcl for the Reſpondents had ſlipped 


over the caſe of Mechanical Inventions,” The Baron thought them highly 


commendable for ſo doing, as they were well awarc how ftrenuouſly every argu- 
ment drawn from the cate of Mechanical Inventions would militate againſt rhe 
intereſt of their Clients. | 

he Baron conſidered a Book preciſely upon the fame footing with any other 
Mechanical Invention, In the cate of Mechanic Invention, Ideas were in a 
manner embodied, ſo as to render them tangible and viſible; a Book was nn 
more than a Tranſcript of Ideas; and, whether ideas were rendered cognizable ro 
any of the ſenſes, by the means of this or that art, of this or that contrivance, 
was altogether immaterial ; Yet every Mechanical Invention was common, whilſt 
a Book was contended to be the object of Excluſive Property ! So that Mr. Har- 
riſon, after conſtructing a Time- Piece, at the expence of forty years labour, had 
no method of ſecuring an exclulive Property in that invention, unleſs by a grant 
from the ſtate ; yer, if he was in a few hours to write a Pamphlet, deſcribing the 
properties, the utility and conſtruction of his Time-piece, in ſuch Pamphlet he 
would have a right ſecured by Common Law ! though the Pamphlet contained ex - 
actly the ſame ideas on Paper, thar the Time-piece did in Clock-work Machinery ! 
The cloathing is diſſimilar ; the Eſſences cloathed were identically the fame.” 

The Baron urged the exactitude of the rejemblance between a Book and any 
other mechanical invention, from various initances of agreement, There was the 
fame identity of intellectual ſubſtance ; the fame ſpiritual unity. In a Mechanic 
Invention the corporeation of parts, the junction of powers, tended to produce 


ſome one end. A Literary Compolition was an atſemblage of ideas to judictoutly 


arranged, as to enforce ſome one truth, lay open ſome one diſcovery, or exhib: 
ſome one ſpecies of mental improvement.” On the whole, the Baron contended 
that a mechanic Invention, and a Literary Compoſition, exactly agreed in point 
of finularicy; the one therefore was no more entitled to be the object of Common 
Law Property than the other; and as the Common Law was entirely ſilent with 
reſpect to what is called Literary Property, as antient ulage was againſt the 
luppolition of ſuch a Property; and as no cxcluſive right of appropriating thoſe 


other operations of the mind, which paſs under the denomination of * Mechanical 


Inventions was velted in the inveator by Common Law, the Baron, for theſe 
reaſons, declared himiclf ageinſt the principle of admitting the Author of a Book. 
any more chan the inventor of a Piece of Mechaniſm, to have a right ar Common 
Law to the excluſive approptiation and fale of the ſame.” 

his was an anſwer to the firſt and ſecond queſtions. It was alto an anſwer to the 


firſt queſtion propoted by Lord Camden; for if an author had no right at all by 


common law, he could have none in perpetuity, . 
But 


„ 

But admitting him ta have had ſuch common law right ; ia reply to the tur 
and fifth queſtion, which aſſes, how far the ſtatute of the 3th of Queen Ann affects 
the caſe, or jakes away a common law right exiſting antecedently in an author or 
his aſſignees?“ Baron Eyre contended A that every principle of a common law right 
was effectually done away by this ſtatute.” This he effayged to prove from the 
title, preamble, and certain clauſes of the act, from the adoption of the word v, 
and the mode of expreſſion uſed, of giving an author an exclulive property for four- 

cen years, and no longer. 

The Baron obſerved that he knew of no right the crown had at common law 
to print what were deemed crown copies, ſuch excluſive right originating only 
{rom an exertion of the prerogative, Before the invention of printing it was proper 
for the crown to have copies of the public acts taken from the parliamentary rolls 
to tranſmit to the ſheriff's of the ſeveral counties; and printing being no more than 
an expeditious art of tranſcribing copies, the fame power, and for pretty much 
the ſame ends, continues now to be a part of the crown's prerogative z and as the 
crown takes care to have the ſtatutes printed for the public promulgation of the 
law, fo by virtue of the ſame authority, bibles and common-prayer books are print- 
ed, and the copies of them thus multiplied for the ſervice of religion, which it be- 
comes the chief magiſtrate ro protect. But no common law right was veſted in the 

crown of thus printing and multiplying crown copies.” 

Such are the heads, the moſt material parts of Baron Eyre's opinion againft what 
is called literary property. And if the editor preſumes to fay that the Baron argued 
the point with the erudition of a ſcholar, the acutereſs of an able lawyer, and 
the accuracy of a ſound reaſoner, ſuch praiſe cannot be deemed” the language of 
Pattery. After a- variety of obſervations in oppoſition to the arguments of the 
Solicitor General, Baron Eyre concluded with paſſing a negitive upon the firſt 
and fourth queſtions, and an affirmative upon the ſecond, third, and fifth. 


Judge Nares ipoke next, and was followed by Judge Afhurſt, both of whoſe 
opinions were delivered in favour of the common law right of authors. 


Mr. Juſtice Nares began by obſerving that the hiſtorical nature of the 
caſe had been 19 learnedly and fully agitated in the hearing of the houſe, that 
ic ſhould wave entering into it, but ſhould rather reſt his opinion on general 
concluſions, deduced from principles which aroſe from fair argument. 

He ftated ro the Houſe why he thought a Common Law right in Literary 
Property did cxiſt, and why the ſtatute of Queen Anne did not take it away. He 
objterved that he was of Mr. Dunning's ſentiments, that as it was admitted on all 
hands that an author had a beneficial intereſt in his own manuſcript before publi- 
cation, it was a moſt extraordinary circumſtance that he ſhould loſe that beneficial 
intereſt the very firſt moment he attempted to exerciſe it. 

Mr Juſt:dQares put ſevera! cafes to {upport his argument, and the ſtatute, he 
tid, did not tale away the Common Law remedy, although it gave an additional 
one, as in the cle of an action for maliciouſly ſuing out a commiſſum of bank- 
ruprcy, although the ſtatutes of bankruptcy have provided an additional penalty 
for that offere by the bond given to the Chancellor, After having ſpoken near an 
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Lrerary Property fell within che terms of this definition. 


bak, wich the bells about its neck, and an action m. 


Inwent ons. ManufaCtures were at a very low ebb till Queen Eltzabeth's tine. 


t 

hour he concluded with anſwering the queſtions in a manner directly oppoſite cc 
that of Mr. Baron Eyre. 

age Asnorsr then roſe, and accorded in the fame opinion with Mr, Juſtice: 
Fares, ater tracing the nature of Literary Property, and producing many cogenr 
reaſons to prove that fuch a claim was warcanted by the prnciphes of natural 
qattice and ſolid reafon, Making an Author's intellectual ideas common, was, he 
oblerved, giving the purchaſer an opportunity of 'uſing choſe ideas, and profiting 
by them, while they inſtructed an lemertzined him; but he could not conccive 
i de vender, for the price of five Thillings, told the purchafer a right to mul. 
tiply copies, and ſo get five hundred pounds. | TEE 

Literary Property was to be defined and deſer bed as well as other matters, aud 


meters which were tangible. Every thing was property that was capable of being 


known or defined, capable of a ſeparate enmoyment, and of valuc to the owner, 

| According to the 
appellints, ita man icads his manuſcript to his friend, and his friend prints it, vr 
it ke loſes it, and the finder prints it, yet an action would lie (as Mr. Juſtice 
Yeates had admitted) Which ſhewed that chere was a property beyond the mate- 


-— xerials, the paper and print, That a man, by: publiſhing. his book, gave the public. 


nothing more than the uſe of it. A man may. give the public a highway through 
his eld, and it there was a mine under chat highway, it was neverthelets his pro- 


—perty. It had been faid, that when the bird was once out of the hand, it war 
became common, and che property of whoever caught ir, this was not wholly true, 
for there was « caſe upon the law books, where a hawk with bells about its nech 


had flown away; a perſon detained it, and an action was brought at Common Law 
Against che perion who did detain it; a book, with an author's name to it was the 

ght be, brought againit 
whoever pirated it. | 


Since the ſtatute of Monopolies, no queſtions could exiſt about mechanica! 
In 
the reign at James the Firſt, the tatute of Monopolics. was paſſed ,, fnce that ac: 
no inventor could maintain an action without a patent. lis the policy of King 
doms, and preſer vation of trade, to exclude them. The -appcilanes were cortendin.. 
For rhe right of printing; but the right of exercifing a trade with another man's 
materials, could not be allowed, either by reaſon, or natural juſtice, A mills 
might grind corn, and a carpenter might build a houſe; but the frit was not 


ewarranted in grinding zny corn but his owa; nor the carpenter in building a hon 


Win another man's wood. The cales of Eyre and Walker, and Toiton an 
Wulker, happened fince the ſtatute, | | 
With regard ro the quettionz Its being capable of perpetuity, few ſubjects were 


, Even nd, the mot tangible ſpecies of property, might be waſhed away by 


the fea, and cheretors might be rendered incapable of being perpetually enjoyca. 


> He thatizht, however, that the reſpondents were entitled to as full an enjoyment, 


as the nature of the cate could allo. 

As oon as Juige Amurſt had concluded, he informed the kouſe that Judge 
Blackſtone was i with the gour, but had tent his written opinion, which he read to 
the Houſe ; ug Bracxsrons in general Terms, anſwered the five queſtions, and 
Was 


) 
| 
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was of the ſame opinion with his bretheren, Mr. Juſtice Nares, and Mr. Juſtice 


Athurſt, Ihe further hearing was poſtponed till Thurſday. 
— Oe SES HO ESSEN CT EDT ATR nat uae 
THURSDAY, Felruary 19th. 


Mr. Juſtice Willes, Mr. Juſtice Afton, Mr. Juſtice Gould, Me. Baron Perrot, 
and Mr. Baron Adams, gave their leveral opinions. 

Mr. Juſtice Writ ts ſpoke firſt, and after having ſhewn of what ſpecies of pro- 
perty the author's copy-right ſtood; that it was eſtate perſonal, that it was aflignable, 
and that every man conceived what it meant; he declared it as his opinion, that an au- 
thor had an in diſputable power and dominion over his manuſcript; that that power 
was not alienated when the manufeript was printed and me that the author 
had an excluſive rightof multiplying copies according to the common law, which was 
toundedon reaſon and truth. This claim of right began with printing, and for the 
eſpecialtreaſon, becauſe copies could not be cafily multiplied but by-the preſs; and 
therefore, that from which no profit could be got, was hardly a property. 

In the courſe of the arguments this claim had been called by the odious name of 
a monopoly. This was a popular argument; but arguments ad popu were not al- 

ways well tounded , and upon proper inveſtigation, chis appeared to be more ſpe- 

cious than real, | 

After a variety of learned obſervations and ſeyeral inftances cited to prove that 
copy- right did exiſt independent of patents, privileges, ftar-chamber decrees, or 
copy-right of which the Arch-biſhop's family received twenty-hve hundred pounds 
after the expiration of the licenſing act, and previous to the act of Queen Anne; 
Judge Willes gave his opinion upon the firft, tecond, and fourth queſtions, 
that at common law an author had the ſole right of firſt printing and err 
tame for ſale, and might bring an action againit any perſon who printed, publiſhed, 
and ſold the ſame without conlent ; and likewiſe that, after publication, an author 
or his aſſigns, had an excluſive right in perpetuity of multiplying copies. 

ble then proceeded upon the ſtatute of Queen Anne, whick he declared did not 
take away that right. It was, heobſerved, an act very inaccurately penned, but 
neverthcle(s it conveyed to his mind no idea of the legiſlature's entertaining an 
opinion that, at the time of paſſing it, there was no common law right; the word 
veſting appearing in the title had gwen riſe to ſuch an idea, but the preamble con- 
rradicred it in the fulieſt manner; the words of it were, Whereas certain printers | 
2nd bookſellers have taken the liberty of printing and reprinting, & &c.“ the 
phrafeology of this ſentence plainly proved, that a known right previous to that 
ſtotute exiſted; che legiſlature would not have termed the exerciſe of what was com- 
mon to all, raking a liberty, had they not underſtood that a right in perpetuity 
exifted at common law, the words of the preamble to the bill would probably . 
have bern, Whereas certain printers and bookſellers claim a right of printing. &.“ 
And the intention of the word printing ſhewed th t the idea prevailed that an au- 


| 8 
thor's property went farther then the firſt publication, 
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the ſtatute of Queen Anne; particulariy the caſe of Tilotſon's ſermons, for the 
W 


1 


and the holders of copy-right by patent, but that it was general, mentioning che 
words: ** all perſons.“ 


Having by a multitude of forcible arguments maintained the doctrine of a per- 
petuity, he aniwered the third and fitth queſtions by giving it as his opinion that 
an action at common law was not any ways impeached, reſtrained, or taken away 
by the ſtarute of Queen Ann; nor was the author precluded by fuch ſtatute from 


any remedy, except on the foundation of the faid ſtatute, and the terms and condi- 
tions preſcribed thereby. | 


Mr Juſtice AsTox next gave his anſwer, beginning with reading a learned 
Judge's ſentiments in favour of literary property, as reported by Sir. James Burrow , 
he agreed with the three Judges who had ſpoke before him, that it was a property, 
and that is belonged to an author independent of any ſtatutary- {ecurity. It was not 
neceilary, he obſerved for any man to advert either to the Grecians or Romans to. 
cileovyer the principles of the common law of England. Every country had ſome 


certain general rules which governed its law); that our common. law had its foun- 


dation in private Juſtice, moral fitnefs and public. convenience; the natural. rights 
ot every ſubject were protected by ir, and there did not exiſt an argument which 
would amount to conviction that an author had not a natural right to the produce 
of his mental labour. If this right originally exiſted, what but an act of his own. 
could take it away f By publication he only exerciſed his poyer over it in one ſenſe; 
when one book was fold it never could be thought that che purchater had polleffcd 
tumfeli- of that property which the author held before he publiſhed his work, A. 
wal abandonment on the part ot the firſt owner. maſt have taken place, before his 
original right became common. f 8 | 

In alt abandonments, Judge Yeates had denne d, that two circumſtances were ne- 
celfary'; an actual relmqutthing the poſſeſſion, and an intention to relinquiſh ir ;. 
in che prelent calc neither could be proved. Many manutcripts had not been com- 
med to the preſs till years after they were written, che poſſeſſion of then for a 
cemury dich not invalicate the claim of che author or his afigas. With regard to 
mechanics] inferuments, becauſe the act againſt mopopolics had rendered it neceſtir y 
for the invemors of them to ſeck ſecurity under a patent, it could be no argument 
why in Inerary property there ſhould be no common law right. He thought it 
would be more liberal to conclude, that previous to the monopoly ftatu:e, there 
exited a common law right, equally to an inventorof a machiſſe, and author of a book. 

Aiter a variety of arguments drawn from the nature of the property, and the 
cenftruction wich would rationally be put vpon the aft of publication, Judge 
Alton gave bis opinion in favour of the felt, ſecond, and tourth queitions, | 

With regard to the ſtature bf Qbcrn Ann, he obſerved. that it was no more than a 
temporary ſccurky, given by the legitlatnre to the author, enabling him to recover 
penakics, and bri*g a matter of complaint againſt any perſon who printed upon 
him to a more certain iſue than by an action at common law. It was an act paſſed 
Jen the encouragement of learned men, and being fo termed in its title, it was a 


{ſufficient 


1 
sufficient proof that it was no bar to the con mon law right which exiſted previous 
to its bt iog enacted. He read the preamble, and contended that it was evident 


from the wording of it, that it meant to give an additional ſecurity to a right, which 


they who: paſſed the a t ke exiſted, Beſides, the manner of paſſing it ſpoke in 
favour of this ideg. He had ſeen the original bill as preſented to the committee 
appointed to bring it in, and it then had a !'ong flouriſhing preamble, which the 
commirtee truck out. Thoſe who were ſang uine for the petitioners, begged a 
perpetuity by ttarute, The enemies to them at firſt refuſed to grant any ſtatutary 
jecuriry, The bill gave particular trouble in paſſing , there were ſeveral conteren- 
ces between the tWo houſes upon it; and the very day it paſitd, it was fo backward, 
that the Queen did not come to the houſe till chree in the afternoon. Betides, the 
laving clauie was clearly a ſalvo to the common law right, The idea was as for- 
bi exprefled, as words could expreſs. 

Atter citing the injunctions granted by the court of Chancery, and arguing upon 
the multitude of circumſtances deducible in favo ur of Literary Property from the 
natural rights of the ſubject, the immediate nature of the property, the idea 


uniformly entertained of. its exiftenc? from the era of the commencement of printing 


to the pteſent day, as well as his conſtruction of th ſtatute of Queen Anne, he 
gave his aniwer to the third and fifth queſtions, declaring it his opiazon that an ac- 
ion at common law was not any ways impeached, reftratied, or taken away by the 
8:h of Queen Anne. 


Baron PerroT' ſpoke next, and begin by obſe:ving, that the a gume nt for 
the exiitence of a con mon law right, and the definition of Literary Property, as 
chattel property, was in his idea exceedingly ill founded and abſurd. If Literary 
Property was a chattel, then upon the death of the poſſeſſor of a manuicripr, any 
ſimple contract creditor might oblige his family or aſſigus to give it up and fuller 
him co print it. An author certa.nly- had a right to his manuſcript ;- he might line 
his trunk with it, or he might print it. After publication, ny man might do the 
fame, their Lordſnips might turn printers if they chote, and print it. From the 
patents, the privileges, the ſtar- chamber decrees, and the hcenfing acts, ic as 
evident chat in thoſe days. no idea was entertained of an author's having any claim 
to the exclutive right of printing whit he had once publiſhed: If a manuicri;.t was 
turreptitionlty obtained, an action at common law would-eertainly he for the cor- 
poreal part of it, the piper. So if a frien to whom it was lent, or a perion who 


found it, multiplied copies, having ſuireadered the original manulcript, he had fur- 


rendered all that the auchor hid any common law right togclaim. | | 

He ſpoke of the right under patents and privileges as a right petitioned for by 
printers without any thought of an author's entertaining an idea that he had any 
claim. As to the Stationers Company, ſurely we were not to look for the, common 
law among them. All their rules and orders were for the ſecurity of ſuch peculiar 
works as their owa members had.been wont to print. An inventor of a machinz ar 
mechanical inſtrument, like an author, gave his ideas to the public. Previous to 


publication, he poſſeſſed! the jus utendi, frucndi, el diſpancudi, in as full an extent as 


the writer of a book,; and yet it never was heard that an inventor, when he fold 
one of his machines, or inſtruments, thought the purchaſer, if he choſe It, had 
not a right to make another after us model. The right of excluſively making any 

mechanical 
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Mechanical Invention was taken away from the Author or Inventor by the Act 


aint Monopolies of the 21ſt of James the Firſt, Which Act ſaved prerogative 
Copy Rights, and which would have mentioned what was now termed Literary 
Property, had an idea exiſted that there was a Common Law right for an Author 
or his Aſſtzns excluſively ro multiply copies. The argument, that when a book 
was publithed and fold, there whs en implied contract berween the Author an 
Parchater could” not be maintained. The Purchaſer bought the paper and print, 
the corporeal part of his purctate ; and he bought a right to ute the ideas, the in- 
corporeal part of it. 4. 

The doctrine of implied contracts would not hold, as it was improbable. The 
Author ſuſtained a loſs, but no injury, from another's printing his copy. Damms 
e injuria was an eſtablithed maxim of Law. As another by multiplying copies 
reaped profit, the original Author ſuſtained a lois, bur he fuſtained no injury. To 
beimured, a. man mult loſe his right ; that right muſt be founded in Jaw ; and 
where the Law gives no remedy; an author can claim no right; the matter is 
common to all. It had been ſaid that a declaration had been filed on an action at 
Common Law, for the invaſion of copy right; but it had not been ſound, although 
every Law Book had been ranfacked for the purpole, that a trial was ever had at 
Common Law. An incontrovertible proof that dert was not a lawyer in Weſtminſter- 
hall who ſuppoſed that there exiſted any right at Common Law. T he prefent claim 
was neither more nor leſs than a claim , and all monopolies were 
odious to the Common Law. : 

The Baron contended that the arguments of the counſel,. and the opinions of 
thoſe on the other fide of the queſtion were more ingenious than convincing. He 
therefore anſwered the firit, ſecond and fourth queſtions in the Negative, being 
Axed in opinton that there never exiſted a Common Law right, and that an Author 


. had no claim to his Manuſcript after publication. 


"Reſpecting the Statute of Queen Anne, he was perfectly convinced that it was 
the only ſeextity that Authors or Bookſellers had. That it gave a right or 14 
years to the holders of copies,” and after that period the right reverted to the Authors 
for 14 years longer. The Baron faid he could not fpeak to the Act, without 
having it in his hand ; he firſt read the title, and declared that all the metaphyſical 


ſubtlety or definition which the ableſt logician could muffer, could not give any 


other ſenſe to the words © for the Encouragement of learning, and for veſting a 
Tight in authors,” than a creation of a property, not a further ſecurity for one, 
He then read the preainble, and went through the act ſentence by ſentence, particu- 
larly inveſtigating the meaning of cach clauſe, and drawing from its meaning 
frong arguments in favour ot the opinion he was laying down. I he words, © ard 
no longer,” he declared were clear and conclufive z out of the power of argument to 
ſurmount. They ſhewed that the legiſlature thought it a great favour to grant any, 
even a limited ſecurity, and that they might not be miſunderſtood, they expretied 
ther idea in the fulleſt terms, After thete words it was in the higheſt degree ablurd 
to contend that any ſwing clauſe could be fo conſtrued as to affect, and indeed 
geffroy the moſt ſurftiunal meaning of the enacting part at the act. Ihe laving 
clauſe was evidently atatvo for thoſe who held a patent-right co copies; and as it 
| | would 


A ' 


would haue beer tedious to have enumerated all, the Univerſities were mer- 
tioned, as being the greateft holders under that kind of deſcription, 


The Baron entorced this obfervarion, and the cancluſion he drew from the 
words and no langer in the enacting clauſe, by citing a caſe of an attainder in the 


reign of Edward the VI. being taken off by an act of parliament many years af- 
terwards, which act, in the enacting clauſe, took off the attainder in the fulleſt 


an moſt entire manner, and afterwards contained a ſaving clauſe for certain leaſes 


grante by the King, who paſſed the bill of attainder. One of the halders of 


thele leafes brought an action againſt the family relieved from the attainder, and 


grounded his claim upon the ſaving clauſe; but the court adjulged againſt him. 
tor that the attainder being entirely taken off by the enacting clauſe, it was idle to 


contend that any ſaving clauſe could impeach it, or ſecure à right held under the 


idea of the attainder, 

Wich regard to the injunctions cited on the occafion, the Court of Chancery 
muſt have uniformly miſtaken the law, if they had not granted them under the idea 
of the ſtatute. | | 

T he act itſelf gave no more remedy with its penalties, than it did without them. 
An author in the firft was allowed to damaſk all the books pirated upon him; by 
damaſking he underſtood, turn to waſte paper and line trunks, which linings werr 
figuicd like damaſk, What remedy was this? none in the world. Then again, a 
penny per book was to be recovered, half of which went to the informer and half 
to the King ; here therefore the author got nothing. The ſtatute afforded him 
grounds fer a remedy in equity, The Court of Chancery, by an in, unction and a 
decree, not only topped the ſale of the pirated copies, but allo obliged the pirate 
to account for what he had fold. This was a ſatisfaction; this was an actual and 


an eifectuab remedy. To ſappoſe that the ſaving clauſe maintained a perpetuity” 


of property, was to ſuppoſe that the act granted an auther fourteen, years and no 
longer, except for ever, which was fo barefaced, fo egregious an abſurdity, that no 
man of ſenſe could be the dupe of it. That the Court of Chancery: had never 


dreamt of a Common Law Right, he proved by citing a caſe between the Stamp 


Office and a news paper printer; a printer got into the Fleet, and there printed 
news-papers without lamps. The Stamp Office prayed an injunction, the Court 
refuſed un, and told them the ſtatute having enacted, that a penalty Ws to be 


paid un conviction, that they mult proſecute to conviction under the ſtatute, ant! 


they hed a right to the penalty, bur they could not upon the prineiples of Com- 
mon Law prevent the printer from centinuing his trade. This prove 1 that ſtatute 
laws vere unnecetiary where remedies could be had at Commmen Law. 

After the Baron had ſeverely arimadverted on the printers who claim the right 
of perpetuity, and inſtanced many cafes, all tending ro corroborate his opinion, 
be concluded his ſpecch by affirming that there was no right at Common Law 


previous to the 8th of Queen Ann, and that if there was, that ſtatute entirely and 


eflectually took it away 


Mr. Juſtice Coup agreed, that an author had a right at Common Law to his 


manuſcript, previous to publication. With regard to the ſtatute of Queen Anne, 


w 
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| 


eited a variety of inſtances, all tending to prove, that till of late ye 


L 24. <4] 
ke <onceived that te act entirely took away any previous right that an author 
might have, and that an author was prieciuded by ſuch ſtatute from agy/remecty, 
except on the foundation of the fame ttarute, and the terms and confitions pre- 
ſcribed thereby. This anſwer he gave to the third and fifth queſtio 


Baron Apaus entered very learnedly into the nature of patents, pr 
grants of the crown; traced them reſpecting books to a very early 


Heges, and 
Find, and 
no idea 
was entertained that a Common Law right exiſted reſpecting Literary Property, 
He was clearly of opinion that, previous to the ſtatute of Queen Annel autho: s 
and Printers had ng ſecurity but by patents, He therefore anfſwered the fit, 


"econd, and fourth queſtions in the negative. The Baron anſwered the third and 


fith-queſtions allo in the negative. 


MONDAY, February 21. 


Lord Chief Baron Srrns gave his opinion concerning Literary Property. In 
aniwer to the farit, ſecond, and fourth, he oblerved, that the vates proved, and it 


Was allowed, that it was property previous to publication, and that publication 


could not alter it; for that publication neither made it a ſale, a giſt, a forfeiture, 


* 


nor an abandonment, which were the only ways that a perſon cauld part with his 
property. When a man publiſhed his manuſcript, he fold to one perton only one 


— book, and the uſe of that one book, without any delign of allowing the pur- 


chaſer to multiply copies; if he gave a book away, he gave it under the fame re- 
ſtrictions; a fortenure always implied a crime, and then the right of property be- 
came veſted in the Crown; an abandonment could not be without an intent of re- 
linquiſhing his right; and ſuch intent was not deducible from a publication of the 
ideas written by an author. In the caſes of Pope and Curl, the letters were che 


the property of thole to whom they were ſent; but the ideas remained as matter of 


righe veſted in the fender, In the caſe of Lord Shatteſbury's manuſcript, the fame 
dequctien tollowed ; for Mr. Gwynne fold to Shzubcare what he had no auchority 


om the author, (Lord Shafteibury} or his aligns, to difpole of, There was no 


act of diſhoneity on the part of Shebbeare, although the menulcripr was ſurrepti— 


tioully obtained, and the family had a remedy, 


nome lawyers, vet alive, remembered the caſe of Lord Chief Baron Gilbert's 
manuſcripts, which he devited to Baron Clarke; the Raron never publiſhed them, 


hut a hackney writer, whom he employed, took an opportunity of copying them, 


and eh ſe ſtolen copies were committed to the preſs, The tame arguacne lay 
againſt pirating after, as before publication. | 

I hac been mentioned, that a man made his landed eſtate common, by giving 
a part of ic to the highway; but it ſurely would not be contended, that although 


he gave a part of his eſtate for ſuch a purpoſe, that any perſon bur himſelf had a 


right 


25 
right to the trees on ir, or the mines beneath it. He adverted to the cafe of Briſket 
and the Univerfiey of Cambridge, and declared that the argument was then 
grounded on theſe principles, 1 his caſe was reported in Burn's Eccleſiaſti- 
Cal Law. 

He cited likewiſe the cafes, whick, both at the bar and by the Judges, had been 
mentioned of Eyre and Walker, and others, all of which were after the a1 years 
vere expired, and which, redreſs being obtained, ſpoke in favour of the Common 
Law Right, He inftanced alſo the caſe of the Seſſions Paper as corroborative of 
this opinion, and obſerved, that in order to alarm their Lordſhips paſſions, two 
very odious names had been thrown out, perpetuity and monopoly; neither of 
which, he thought, applied to the prefent claim. The firſt was entirely out of 
the queſtion, and the latter, Lord Coke had defined to mean a grant trom the 
Crown, to vend any ſingle matter. 

As to mechanical inventions, he did not know that previous to the act of 21 
James 1. an ation would not lie againſt the perſon who pirated an invention. An 
orrery none but an aſtronomer could make; and he might faſhion a ſecond, as 
as ſoon as he had ſeen a firſt: it was then in a degree an original work, Whereas, 
in multiplying an author's copy, his name as well as his ideas were ſtolen, and it 
was paſted upon the world as the work of the original author, altho* he could 
not poſſibly amend any errors which might have eſcaped in his hrit edition, nor 
cancel ayy part which ſubſequent to the firſt publication appeared to be 
improper. 0 

After feveral other obſervations, tending to prove that an author had a right at 
Common Law, both before and after publication, he anſwered the firſt, ſecond, 
and fourth queſtions in the affirmative. | 

The ſtature of Queen Anne, he looked upon as a compromiſe between authors 
and printers contending for a perpetuity, and thoſe who denied them any ſtatute 
right. There were general rules for the conſtruction of all ſtatutes. One was that 
ic fovid never be interpreted fo as to be unreaſonable ; another, that no clauſe 
could be conftrued fo as to make it inconſiſtent with any former clauſe ; it ſhould 
neither be repugnant, nor inconſiſtent, With regard to this ſtatute, we muſt not 
192% the ſaving clauſe, nor the motive for which it was made, Viz, the advance- 
ment of learning, The word vefirg, if it could be tortured fo as to tell againſt the 
preſent claim, was ſufficiently qualified and done away by the word ſecure, which 
occurred in the enafting clauſe, and which plainly implied a ſecurity for ſome» 
thing pre-exiſting. That the preamble gave full authority to this conſtruction, 
the word re-printing particularly implying a right after the firſt publication; and 
the word perchaſer, (which was one of the parties mentioned by the act as bein 
fecured in their property) indicated moſt amply a previous right, for nobody cou 
be thought to purchaſe what an ther had not a right to fell. The Baron ſaid that 
tr ſtatute afforded the holders of copy-right a more efficacious remedy than the 
Common Law, but that it by no means impeached, reſtraned, or took away the 
Common Law right, He therefore anſwered the third and filth queſtions in the 
negative. | 


D The 
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The Subftence of Lord Chief Fuſtice Dr CEN Speech. 


With reſpect to the firſt queition, there can be no doubt, that an author bas the 
ſole right to diſpoſe of his manuſcript as he thinks proper; it is his property, and 
till he parts with it, he can maintain an action of trover, treſpaſs, or upon the caiz 
agamit any man who ſhall convert that property to his own uſe; bur the right now 
claimed at the bar, is not a title to the manuſcript, but to ſomething, after the owner 
has parted with, or publiſhed his manuſcript ; ro ſome intereſt in right of author thip, 
to more than the materials or manuſcript on which his thoughts arc difpleyec, 
which is termed Literary Property, or an excluſive privilege of multiplying copics 
of the manuſcript or book, which: right is the ſubject of che {econd queſtion pro- 
poled to us. 4 «Ig 

Now it there exiſts any incorporeal right or property in the author detached from 
his manuſcript, no act of publication can deſtroy it. Can then uch right or pro- 
perty exiſt at all? Does ſuch a right come within the knowledge or reach of the 
common law ? In anſwer to the firſt of theſe queries, I acknowledge, tho? this claing 


hd 


- of property is abſtract and ideal, novel and refined, it is yet intelligible, aud may as 


eakily be made to exilt for ever as for a term of years ; but in order to know whe. 
ther it is ſo protected by law, a preliminary queſtion is nectſlary, Whether it ha; 
beenſo determined in its favour by the great and learned men who have been my 
predeceſſors, in regular cauſe of judicature, it is not for me to ſhake a retpuctabbl: 
ſeries of deciſions, and unhinge the foundations of an eſtabliſhed right, by any g 
reaſoning of my own ; but after inveſtigating the decitions of the courts ot commons 
law, I can find no ſuch determinations. What is common law now, mult have buen 
10 300 years ago when printing was invented. No traces of ſuch a claim ate to be 
met with prior to the reſtoration. Very few caſcs of this kind happened in Charles 
the Second's time, or before the licenſing act, and thoſe few were determined up 
the prerogative right of the Crown, The ex<cutive power of the Crown drew atter 
it this prerogative right, which extended to all acts of parliaments, matters of rg. 
ligion, and acts of ſtate. The caſe of Baſket and the Univerſity of Cambridge, 
which was a late one of the fam? kind, appeared upon the pleadings to be a quelizen 
ariſing between two parties who claimed under concurrent and inconfiltern grants 
of the crown. My late honourable and learned friend Mr. Yorke) who arguc, 
that caſe, endeavoured to ſhew that his client's right might arite from the power 


© 


of the crown, and toUluſtrate his argument, ſaid, it might perhaps be © property 


«founded on prerogative,” language, however allowable tor counſl, hot very 
admiſſible by, or intelligible to a judge, bur the certificate in the above caſe does not 
Jay a word of property, and indeed if ſuch a claim as that had been founded on jro- 
Tea. every one would have as good a right to publiſh abridgments of tie Raiumcs, 
as of any other book. 

Lord Northmgton granted injunctions on behalf of publications which he con- 


*Hdered as matters of ſtate, but left ſuch works as © The Whole Duty of Man,” to 


their common remedy at law. When works of literature, encour2ged by the faci. 


Mey of printing, began to ſpread, we find the caſes multiply, Of thete, however,! 


lay 
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lay entirely out of the queſtion, all thoſe which appear to be caſes between rival 
patentees of the crown; all thoſe relating to the Stationers Company; all thoſe con- 
cerning religion, law, or the ſtate; and all unpublithed manuſcripts. 

| {hall premiſe too, before I examine the caſes which happened after the ſtatute, 
that 1 am of opinion that the ſtatute gives authors and their aſſigns, a general right 
pot connected with the penalty, and that ſtatutable right falls undex the protection 
of a court of equity; and may claim the benefit ot an injunction. To obtain ſuch 
an injunction, it is by no means neceifary that the plantiff ſhould make out a clear 
indilputable title. It may be granted on a reaſonable pretence, and a doubtful right, 
before the hearing ef the caule; nor is it objection chat the party applying for it 
has a temedy at aw. No bill for an injuaction is to be found before the ſtatute, 

The cauſes which have come before the Court of Chancery, ſince the ſtatute, 1 
find to be 17 in number; of thele eight were founded on the ſtatute right: in two 
or three, the queſtion was, whether the book was a fair abridgement, and all the reſt 
were injunctions granted ex parte, upon filing the bill, with an afhdavit annexed, In 
chele cafes the detendant is not fo much as heard, and can 1 imagine that fo many 
Wiuftrious men who preſided in the Court of Chancery, would, without a ſingle ar- 
gume: t, have determined ſo £reat and copious a queſtion, and which has taken 
up ſo much of your Lordſhips time? In fact, none of them wiſhed to have it ſaid, 
ne had formed any opinion on che fubjecs. 

In the famous caſe of Tonſon and Walker, of which I have an accurate note of 
my own taking, Lord Hardwicke aid, before the defendant's counſel began to 
argue, „lam inclined to fend a cate to the judges, for 1 doubt whether the matter 
haz been judicially determined, but wiſh to hear what the defendant ſays as to Dr, 
Newton's noc; however! determine the general queſtion either upon the Common 
Lew or the ſtatute.” I he matter atterwards reported the variations between the wo 
books to be colourable and 1ikitory only, and therefore the 1njungtton was made per- 
petual, Since that time during the laſt 20 years, or more, the main queſtion has 
cen guctuating, and In agitation. 

[Prom my own Expericace at the bar, I know that the tuccefſive Chancellors and 
laſters of the Rolls, Lord Northangton, Lord Camden, Sir Thomas Clark, &c. 

© a | looked upon the cafe as undetermined; it may now therefore be fairly treated 
as a new garkion, and indeed it has been argued as fach upon general principles. 
Let us conſider hat werght choſe principles have which are laid down as the foun- 
dation of chis new hoecics of property; I have heard but of one, namely, that ſuch 4 
= aim is conſiſtent with the moral fitnels of things. 1 his idea of moralVfitnels is ©21- 
aved an amiabic prinviple, and one cannot help willing all claims derived from ſo 
pure a ſource aught receive al poſtible encouragement z but this principle is no 
univertal raic of law, nor can it be made to apply in all cates. Peautiful as it may 
be in theory, to reduce it into the practice and execution of Common Law, would 
create inwlierable contulion ; it would make laws vain, and judges arbitary ; nor 1s 


.* } 
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it pollib'e to ſupport tre retpordents claim upon theſe principles and not allow their 
operation, n 4 variety of other cafes, w::cre it is confelled on all hands they 

caunot be allowed. | 
Abridgemcats of books, tranſlations, notes, as effectually deprive the original 
author of the fruit of his labours as direct particular copies, yet they are allowable. 
D 2 1 he 
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The comp ſers of muſit, che engravers of copper plates, the inventors of machines. 
are all excluded froh the privilege now contended for; but why, if:an equitable and 
moral right is to he the ſole foundation of it ? their genius, their ſtudy, their laboui. 
their originality 18 as great as an author's, their inventions are as much prejudiced 
by opyiſts, and Weir claim in my opinion ſtands exactly on rhe fame fobting; a 
mice and ſubtle inveſtigation may perhaps find out ſoine little logical or mechanical 
differences, but no ſolid diſtinction in the rule of property that applies to them can 
be found. —If ſuch a perpetual property remains in an author, and his right con- 
tinues after publication, I cannot conceive what ſhould hinder him from che 
full exerciſe of chat right in what manner he pleaſes; he may fer the molt extra- 
Vagant price he will upon the firſt impreſſion, and retuſe to print a ſecond when 
that is fold. If he has an abſolute controu! over his ideas when publiſhed, as be- 
fore, he may recal them, deſtroy them, extinguiſh thei, and deprive the world of 
the uſe of them ever after; his forbearing to reprint is no evidence of his conſent. 
to abandon his property, and leave it as a derilect to the public. 

Burt it is faid, chat the fale of a printed copy is a qualified or conditional (ale, 
and that the purchaſer may make all the ales he pleaſes of his book except that one 
of-re-printmg it; but where is evidence of this extraordinary bargain? or 
where the analogy of law to ſupport the ſuppoſition? In all other caſes of pur- 
Fhaſe, payment transfers the whole and abſolute property to the buyer: there is nv 
- mſrance where a legal right is otherwife transferred by tale, an example of ſuch a 
Ipeculative right remaining in the ſeller; it is a new and metaphyficat refinement 
upon the law, and laws, like ſome manufactures, may be drawn ſo fine as at laſt to 
Joſe their firength with their ſolidity— When printing was Grit introduced, Car- 
Amal Woltey warned King Henry VIII. to be cautious how he encouraged: it, as 
u matter which might he dangerous to the ſtate. The event however did not 

rove it fo, and therefore the ſtatute of the 21ſt of James I. excepted it, as 3 

reaſonable and allowable monopoly. | 
The ſubſequent licenſing act, gave only an adventitious right; and thus it reſted 
till the ſtatute of Queen Anne. The ſtatute certainly recognizes no Common Law 
right, binc ile lachryme! Nor can I fuppoie this omiſlion happened through 
ignorance or inadvertence, when I fee luch great law-names as Holt, Cooper, Har- 
court, Somers, &c. in the liſt of that parhament. This ad adoprs the language of 
the old privileges in terms, 14 years had been the term before gramed to inventors, 
a ſpecification ot the work too, as in the caſe of machines, was preſcribed ; nor do 
T Tecollett an inſtance where a ſtatute gives ſuch a temporary remedy as is here 
granted in aid of an abſolute Common Law right. 

If ſock a right exiſted at Common Law, and it remained unimpcacked by that 
ftarure, hy that anxiety in authors and bookſellers afrerwards to obtain another 
$>Eaion for their property? -Whence thoſe different applications to parliament, in 
the year 1735, 1738, 1739, for a longer term of years, or for life in this. kind of 
property, and afterwards to get an act to prohibir rhe liberty of printing hooks in 
foreign kingdoms, and tending them back again. Fhe truth is, the idea of a 
Common Law right in perpetuity, was not taken up till after that failure in pro- 
curing a new. ſtatute for aß enlargement of the term; if (faith the parties concerned) 
the legiflarure will not do it for us, we will do it without their aſſiſtance, and then 

| 2 0 we 
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we begin to hear of this new doctrine, the Common Law right, which, upon the 


whole, 1 am of opinion, cannot be ſupported upon any rules or principles of the 


Common Law of this kingdom. 


Tae Chief Juſtice anſwered the firſt queſtion in the affirmative ; the ſecond 


and fourth in the negative; and the third and fifth in the affirmative. 
Lord Chief Juſtice MaxsrieLy declined giving his 0p1niga 


— ——— Cw. 
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THURSD AY, February 24th. 
The ſubſtance of Lerd Canpex's freech. 
« After what the Lord Chief Juſtice veſterday to abiy enforced, there will be little 


cecaſion for me to trouble your L.ordſhips; nor will the preſent tate of my health, 
and the weakneſs of my voice, allow me to exert myiclt, were I ever fo much incli- 


ned ; but the nature of my profeſſion, and che duty I owe to this houſe, will not 


ſuffer me to remain filent, when jo important a queſtion is to be determined. The 
fair ground of the argument has been very truly ſtated to you by the Lord Chief 


Juſtice ; I hope what was yeſterday lo learnedly told your - Lordſhips, will remain 


deeply impreſſed on your minds. 
. | * 3 
+ [he arguments attempted to be maintained on the ſide of the reſpondents were 
founded on patents, privileges, ftzr-chamber decrees,. and the bye laws of the 
Stationers Company; all of them the effects of the groſſeſt tyranny and uſurpation; 
the very lait places in whick I ſhould have dreamt of finding the leaſt trace of th e 
common law. of this kingdom and yet, by a variety of ſubtle reaſoning and meta- 


phyſical refinements, have they endeavoured to ſqueeze out the fpirit of the common. 


law from premiles in which it could not poſſibly have exiſtence, | 
They began with their pretended precedents and authorities, and they endea- 
voured to model theſe in ſucha manner. as to extract from them ſomething like a 
common law principle, upon which their argument might reſt. I ſhall invert the 
order, and firit of all lay out of my way the whole bede-role of citations and pre- 
cedents which they have produced that heterogeneous heap of rubbiſh, which is 
only calculated ro confound your Lordſhips, and miſlead the argument. After the 
firſt invention of printing, the art continued free for about fifty years. I mean to 
lay no reis upon this; I mention it only hiſtorically, not argumentatively; for 
as the uſe of it was little known, and not very extenſive, its want of importance 
might protect it from 'nvaliop-; but as ſoon as its effects in politics anct religion were 
felt, all the crowned heads in Europe at once ſeized on it, and appropriated it to 
themſelves, Certain it ie, that in England, the crown claimed boch the power of 
licenfiag what ſhould be printed, and the monopoly of printing. Two licenſes 
were granted to thoſe who petitioned for chem. An author not only was obliget 
to ſue for a licence to print at all, but he wes allo obliged to ſue for a ſecond licence 
that he might print his own Work 
« When the King had once claimed the right of printing, he ſecured that right 
by patents and by charters, Still further to ſecure his monopoly, he combined the 
printers, and formed them into a company, then called the Stationers C ompany, by 
whoſe: laws, none but members could print any book at all. I hey aſſumed powers 
of ſeizure, confiſcation and impriſonment, and the decrees of the {tar-chamber con- 
firmed their proceedings. 'Thele tranſactions. I preſume, have no relation to the 
common law ; and when they were eſtabliſhed, where could an author, inde pen- 
dent. 


* 
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dent of the company, print his works, or try his right to it? Who could make 
head againſt this arbitrary prerogative, which ſtiſſed and ſurpreſſed the commæ law 
of the land? Every man who printed a book, no matter how he obtained it, en- 
tered his name in their booxs, and became a member of their company: chen he 
was complete owner of the book. Owner was the ternf applied to every holder of 
copies; and the word author does not occur once in all their entries. All focictices,, 
good or bad, arbitrary or illegal, mult have ſome laws to regulate them. When an 
author died, his executors naturally became his ſucceſſors. The manner in which 
the copy-right was held, was a kind of copyhold tenure, in which the owner has a 
title by => aa only, at the will and pleaſure of the Loid. The two ſole titles by 
which a man ſecured his right was the royal patent and the licenſe of the Stationers 
company; | challenge any man alive to ſhew me any other right or title; Where is 
it to be found ? ſome of the learned Judges fay the words or oatberwile in the ſtatute 
of Queen Anne relate to a priorecmmon law right, To what common law right could 
theſe words refer? At all the periods I have mentioned the common law rights were 
held under the law of prerogative. It was the general opinion that there was no other 
right, and the corrupt Judges of the times ſubmitted to the arbitrary law of prerogative, 
In the calc of the Stationers Company againſt Seymour, all the Judpes declared that 
printing was under the direction of the C rown, and that the Court of King's Bench 
could ſeize all printers of news, true or falſe, lawful or illicit. Boer it it was made 
ule of to protect authors, what was this protection? a right derived under a bye 
law of a private company. A prote-lion fimiler to that which we give the great 
Mogul; when we want any grant from him, we talk fubmiſſively, and pay him 
homage,” but it is to ſerve our own purpoſe, and to fcaſt him wih a ſhadow tae we 
may attain the fubtance. In ſhort, the more your Lordſhips examine the matter, 
- the more you will ind that theie rights are founded upon the charter of the Station- 
ers Company and the royal prerogative; but what has this to do with the common 
eder never, my Lords, forget the import of that term. Bee 
member always that the common law right now claimed at your bar is che right et 


5 
no idea of a common low claim. So little did they then dream of eſtabliſning 4 
perpermey in their copies, that the holders of them finding no proroganive keourity, 
no priviiege, no licenſing act, no lar chamber dectce to protect heir claim, in the 
sean up to parlament in the form of petitioners, with tors in then oyes, 
e and fortorn; they brouscht with them cheir wives and children to excite 
compalnon, and induce pattament to grant them a Katutary fecuiity., They ob- 


tang the act. And again and again fought for a further kpillatiyc security. 


* 


„Thus 
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* Thus, my Lords, ftands the pretence on the ſcore of nfage, of which your 
Lordſhips have heard ſo much on one fide the queition. I come now to conſider 
upon what foundation ſtand the prerogative copies; and thele were in fact caſes be- 
tween co-parentees (for I mult conſider the Stationers Company itſelf as a patente 
of the crown), and no authorſhip right occurs here. l he right in the crown is ſup- 
poſ:d to come either from purchate or contract; and our law argues from principles, 
caſes, and analogy ; but not a word ot this in the judgment of the court; but the 
arguments of counſel are adduced to prove the point, "The argument of counſel is a 
ſorry kind of evidence indeed, in moſt cates it would be very dangerous to rely on 
it, but here it is ſuch ſtuff as I am aſhamed to mention. You have them at length 
in Carter. Firſt, it is put on the topic of prerogative, next of ownerſhip, 1. Henry 
the ſixth brought over the printers and their preſſes, ergo, ſay the counſel, he has 
.n ablolute right to the whole art, and all that it can produce, 2. Printing belongs 
to nobody, and what is nobody's is of courie the King's. 3. The King pays his 
judges, ego. he purchaſes that right for a valuable contideration. 4. He paid 
to: the trintlation of the Bible, therefore, forſooth, he bought a right to ſell b bes. 
Away with ſuch trifling ! Mr. Yorke put it on its true footing. Ought not the 
promulgation of your venerable codes of religion and of law to be intruſted to the 
exccutive power, that they may bear the higheſt mark of authenticity, and neither 
b: impaired, or altered, or mutilated? Theſe printed acts are records themſelves, 
are evidence in a court of law, without recurring to the original parhamentary roll. 
Wil you then give this honourable right to your Sovereign as fuch ? or will you 
d:vrale him into a Bookſeller ? indeed, had he no other title to this diſtinction. 
that could hardly be maintained. But it this will not ſerve the purpoſe, recourſe is 
next had to injunctions ; they, it is ſaid, have put the right out of doubt: nay, 
Lord Hardwicke's name is triumphantly brought on the ſtage, and he is declared to 
have abſolutely decided the point: no man, I am fure, can venerate his nime (which 
will hextezr to poſterity as long as law and equity remain) more than I do, But this 
b2a'ted cate, like alt the reſt that have been produc-d, entirely fails in the proof; 
and when my Lord Chief Juſtice read his own note of what Lord Hardwicke ſaid 
un the occaſion, it appeared thit Lord H.'s words had been twiſted to an oppo- 
{ice meaning to what he intended. All the injunction cafes have been ably gone 
through. I ſhall only add, in general terms, that they can prove nothing: they 
re commonly obtained for the purpoſe of ſtaying waſte, and the prevention of 
irreparable damage. hey mult therefore in their nature be ſudden and ſummary, 
or the benefit of them would be loſt before they are obtained, and they are granted 
t19.40h the right is not clear, but doubtful. The quzſtion, whether I can mein- 
tain my right againſt the deviſce or the heir at law, may be diſcuſſed afterwards at 
eiu ec; but un.cls upon ſhewing a reaſonable pretence of title you in the mean time 
tic up the fpoiter's hands who is felling my timber, or plougizng my paſture, my 
reme. ly is gone, or comes tog late to prevent the miſchief. What then if a thou- 
fand injunctions had been granted, unleſs the Chancellor at the time he granted them / 
had pronounced a folemn opinion, that they were grounded upon the common law ? 
it would only come to this at laſt, that the right in queſtion was claimed on one ſide 
and denied on the other: therefore till the matter waz tr.cd and determined, let the 
in unction go, Lord Hardwicke after twenty years experience, in the lac caſe 1 
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ia degree, prejudices the author's {ale of the imprefivn,) Moy he trans 


: l 
the Kind chat came before him, declared that the point had never yet been deter- 
mined. Lord Northington grated them on the idea of a doubtful title; 1 con- 


mme the practice upon the ſame foundation; and fo did che preſent Chancellor. 


Where then is the Chancellor who has declared. ex catheara that he had decided 
upon the Common-Law right ? Let the deciſion be produced in direct cerms. It 


amazing chat we ſhould have been ſo long amuicd with chis Kind of argument 


from ſuch vague authorities! | 
At length, my Lords, having removed every ſtumbling-block chat oppoſed 


-our reſs to the pure ſource of Common Law; having cleared the way of all 


thoſe ſpurious, pretended authorities, which will not bear the teſt of a moment's 
Erious examination, the queſtion begins to aſſume its natural ſhape : Here then! 


el myſelk upon my own ground, and | challenge any man to produce any adjud 


Sakon, a precedent, a caſe, or any ching lke legal authority on which this claim 
can be grounded, Does there 'a Scintilla, a glimp of Common Law appear 
under any of thoſe different heads I have mentioned, and which have been to often 
repeated to us? For my own part, 1 nnd nothing in the whole that tavours of Law, 
except the term itſelf, Literary Property. They have borrowed one fingle word 
From the Common Law, and have raked into every ſtore houſe of literary lumber 
to-hnd out how to apply it to the ſubject, and to deduce fore pri ciples to which 
may refer, and be governed by. And now what are they? What are th toun- 
Eations of this claim in the Engliſh Common Law? Why, in the frft place, fry 
the Reſpondents, every man has a right to his if cas. oſt certainly every man 


_ 4who thinks, has a right to his thoughts, while they continue His; but here the 


queſtion again returns; when does he part with them? When do they become 


® * 


pubies furiss While they are in his brain no one indeed can purlon then: : 


z DUT 


What it he ſpeaks, and lets them fly out in private or public diſcourſe 2 WII 


chain the breath, the air, the words in which his thoughts are cloathed? Where 
does this fanciful property begin, or end, or continue? Oh | ſay they, t :: 


marked in black and white, on paper or parchmentemnow, then, vt ak 
ſomething; and an action, I allow, will lie for ink and paper: bat what 1g 
Common Law about the incorporeal ideas, an] where does it preferibe a 1 ty 
for the recovery of them, independent of the materials to which they ae «. 
Tice nothing about the matter in all my books ; nor were 1 to admit dey of 
ever fo diftinguithable and definable, ſhould I therefore infer they muſt be 


private property, and objects of the Common Law ? But granting this 


polition, we get footing but upon one ſingle ſtep, and new dovbrs end diff.cul 1s 
ariſe whenever we attempt to proceed. Is this property deicendible, transen 
eratignable 7 When publiſhed, can the purchaſer lend his book to his from! 
Can he Jer it out for hire as the Circulating ade do? Can he enter 1 . 
mon Hock in a literary club, as is done in the country ? (Every thing 


tor a charity ? I hen what part of the work is exemp: from this defultory cms / 
Does it lye in the fentiments, the language, and ftyle, or the paper ? Tf in the 


ſentiments, or language, no one can tranſlate or abridge them. Locks HA 


might perhaps be pur into other expreſſions, or newly methodized, a all 
onmnal Tyltem and ideas be retained. Thee queſtions ſhew how the argu: 


COUNT: 


„ 
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eounter- ts itſelf, how the ſubject of it ſhifts, and becomes public in one fall 
and private in another: and they are all new tothe Common Law, which leaves us 
perfectly in the dark about their ſo utian? And how are the Judge 5, without a 


rule or guide, to determine them when they arlie, whole books and tudie: alk ur; d 


no more light upon the ſubject than the common underſtandings of the part. 

themſelves ? What diverſity of judgments! what confuſion in opinion must the | 
fall into! without a trace or line of law to direct their determination! What a 
code of Law yet remains for their ingenuity to furniſh, and could they all agree in 
it, it would not be law at laſt, but Legillation. But tis laid that it would be con- 
trary to the ideas of private juſtice, moral fitneſs and public conven'ence, not 10 
adopt this new ſyſtem. But who has a right to decide theſe new Ca. cs, 1 "there is 


© 
no other rule to meafure by but moral htnets and equit.ble rig? Nor the Judges 


of the Common I .aw, 1 am ſure. Their bufin«1s is to tell the {uitor how, the Jaw: 


ſtands, nor how ir ought to be; otherwiſe each Judge would have a diitinct 
tribunal in his own breaft, the deciſions of which would be as irregular and uicer - 
tain and various, as the nit and tem pers of mankind. As it is, we find they 
do not always agree, but what would it be, where the rule of right would always 
he the private opinion of the Judge, as to the moral fitneſs and converience of the 


claim? Caprice, feli-interct, vanity would by turns hold the ſrale of juitice, and 


the law of property be indeed moſt vague and arbitrary. That excellent judge, 
Lord Chief ——4 Lee, uſed always to atk the counſel, after his argument is over, 
Have you any caſc?“ I hope Judges will always copy the example, and never 
pretend to decide upon a claim of property, without attending to the old black 
letter cf our Jaw, without founding their judgment upon fome tohd written autha- 
rity, preſerved in their books, or in judicial records. In this cafe I know there 13 
none ſuch to be produced.“ 

With reſpect to inventors, I can fee no real and capital difference 88 them 
and authors; their merit is equal, they are equally beneficial to ſociety, or perhaps 


the inventor of ſome of thoſe matter- pieces of art, which have been mentioned, Ia e 


there the advantage. All the Judges who have been of a different opinion, con- 


ſcious of the force of the objection from the ſimilarity of the claim, have told your - 


Lordſhips they did not know but that an action would lie for the exc lubve pro- 
perty in a machine at Com ron Law, and choſe to reſort to the patents. It is in- 


deed extraordinary that they ſhould think to, chat # right that never was hard 


E could be ſupported by an action chat never yer was brought. If thee be ſuch 


right at Common Law, the crown is an uſurpe ; but there 45 no fiich right at 


I ous Law, which declares it a monopoly - NG duch action li's; reort mutt be 


had to the crown in all ſuch cafes. If then there be no foundation of right 
tor this perpetuity by the politve laws of the land, it will, I helicve, tnd as little 


claim to encouragement upon public principles of found policy, or good ſenſe. 

f there be any thing in the world common to all mankind, ſcience and 
learning are in their nature Publ; ici juris, and they ought to be as free aud generel 
as air or water, They forget their creator, as well as ther {cow creatures, who 


wiſh to monopolize his nobleſt gitts and greate!t benefits. Why dil we enter into 


= 


ſocicty at all, but to enlighten ane another's minds, and um prove our feculties, 


for the common welfare of the ſpecies? ? Thoſe great men, thuk favoured mortals, 


thoſe 


ot 


trom them, for which the inthor himſelf never received a tarthing. 
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thoſe ſublime ſpirits, who ſhare that ray of divinity which we cal genius, are in- 
truſted by providence with the delegated power of imparting to their fellow- 


Creatures that inſtruct. on which heaven meant for unwerſal benefit :; they muſt not 


be niggards to the world, or hoard up for themſelves the common ttock. We — 
what was the puniſhment of him who hid his talent, and providence has tak 
care that there Mall not be wanting the nohleſt motives and incentives tor men of 
genius to communicate to the world thoſe truths and diſcoveries which are nothing 
K uncommunicated. Knowledge has no value or ute for the falitary owner { 19 be 
enjoyed 1 it muſt be communicated. Scire tilum v N, vi te ſcire, pac ſctal alter. 
Glory is the reward of ſcience, and thoſe who deterve it, ſcorn all meancr views; 
] ſpeak not of the Icribblers for bread, who teaze the preis with their wretche d 
productions; fourteen years is too long a ctr for their periſhable traſh. It 


was not for gain, that Bacon, Newton, Milton, Locke, inſtructed and delighted 


the world; it would be unworthy ſuch men to trafic with a dirty bookiellur lor fo 


much as a ſheet of letter-preſs. When the bovkſeller offered Milton I. for his 
Paradite Loſt, he did not rezett it, and commit his poem to the flames, nor did he 
accept the mitcrable pittance 24S the reward of his labor; he knew that the rea! 
price of his work was immortaſity, and that polterity would pay it. 

Some authors are as cafeleſs about profit as others are rapaciaus of it, and 
what a ſituation would the public be in with regard to literature if there were no 
means of compelling a ſecond impreiion of a uicful work to be put forth, or walt 
nia wife or children ate to be provided for by the ſale of an edition. All our 
I-araing will be locked up in the hands of the T onſons and the Lintors of the ave, 

who w.illfer what price upon it their avarice chules to demand, *cill the public be- 
come as much cheir flaves, as their own hackney compilers are. 

Inſtead of Saleſmen, che Booklellzrs of late years have toreſtall-d the market, 


and become engrofſers. 17 therefore the monopoly is fanctificd by your Lordihips. 


judge ment, exorbitant prices muſt be the conſequence, for every valuable author 
will be as much monopolized by them as Shakeſpeare is at preſent, whole works, 
which he left careleſsly behind him in town, when he retired from it, were ſurely 
given to the public if ever author's were; but two prompters or play ers be -hind 
the ſcenes laid hold of them, and the preſent proprietors pretend to derive that copy 


I paſs over the flimſy ſuppoſition of an implicd contract between the boot Ile 
who tells, and the public which buys the printed copy; it is a notion as unmean! * 
in itſelf as it is void of a legal foundation. This perperuity now conrended for 15 
as odious and as felfith as any other; it deſerves as much reprob, tion, and will 
become as intolerable. Knowledge and ſcience are not things to be bound in ſuch 
cobweb chains; when once the bird is out of the cage —vnlat irrevecabile-—f\rel: and, 
Scotland, America will afford her ſhelter, and what then becomes of your action ? 
His Lordſhip concluded with ſeveral obſervations on the ſtature of Queen Anne, 
in which he took notice that the old copies were entitled to twenty-one years, and 
the new ones but fourteen, and faid, that if the legiſlature had intended to make 
the right perpetual they would have taken care that the remedy ſhould be 
lo too. 


SATURDAY, 


r 


SATURDAY, February 26. 
The Lord Chancellor, Lord Lyttleton, the Bithop of Carlifle, and Lord Effing 


ham Howard, gave their ſeycral opinions. | 


The Lord Cyaxceiior prefaced what he was about to ſpeak, by declaring, that 
he had made the decree entirely as of courie, in purſuance of the deciſion upon 
the right in the Court of King's Bench, and that as what he had decreed, as a 
Chincellosg, was merely a ſtep in the gradation to a final and determinate iſſue in 
the Houſe of Peers, he was totally unbiaſſed upon the queſtion, and therefore 
could ſpeak to it as fairly from his own. ſenſe of it, as any one of the Judges, or 
any of the Lords preſent. 

He then entered into a very minute diſcuſſion of the ſeveral citations and prece- 
dents that had been relied upon at the Bar, ſhewed where they failed in applica- 
tion to the preſent cale; and one by-one deſcribed their complexion, their ori- 
gin, and their tendency ; in each df which he proved that they were foreign to 
any conſtructions which could ſupport the ”.cfpondents in their argument; he was 
no leſs preciſe and full in expoling the abſurdity of the authorities derived from 
the Stationers Company; quoting ſeveral extraordinary entries to be met with in 
their books; among others, he ſaid, tat one Sibthorpe had entered a book 
there, © the title of which,” ſays the entry, * is to be ſent hereafter; and another 
member entered the name of a book © aut to be tranftated by him;“ by which 
all the reſt of the world were to be reſtrained, in the mean time, perhaps for ever, 


from tranſlating the fame, He then very fully itatg che ſeveral cafes of injuncti- 


ons in the Court of Chancery, produced ſcveral original letters from Swift to 
Faulkner and others, relative to the ſtatute of Quten Anne, and gave an hiſtorical 
detail of all che proceedings in both Houſes upon the ſcveral ſtages of that act, 
and the alterations it had undergone in the preamble and enacting clauſes, all tend- 
ing to ſhew the ſenſe of the legiſlature, at the time of palling it, to be againſt the 
right; anch that they rejected the other. bills afterwards, drawn up chiefly by the 
adv ce of Dean Swift, and the countenance of Mr, Addiſon, which were preſented 
in che latte ſpirit, and upon the fame grounds; and concluded with declaring that 
he was clearly of opinion with the Appellants. 


Lord Lyctleton owned hat he had no great acquaintance with the quirks and 
quibbles of the liv. He {poke to the matter merely as a queition of equity; he 
would not enter into a deluſive, refined, metaphyſical argument about tangibi- 
lity, the materiality, or the corporeal ſubſtance of Literary Property; it was fut- 
ficient for lim, that ic was allowed ſuch a property did exiſt. Authors, he pre- 
ſumed, would not be denied a tree participation of the common rights of man- 
kind, and their property was ſurely as facred, and as deſerving of proteFion, as 
that of any other ſubjects. It was of infinite importance to every country, that 
the arts and ſciences ſhould be cultivated and er couraged; where men of letters 
were beſt protected, the people in general would be molt enlightened, and where 
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men of lertets, che King of Pruſtia, and the King of England, It had been 

urged, chat authors wrete for fame only; that glory was their beſt reward, and tliat 

Immortality of renown was an ample recompence for their Jabours ; they therefore 

: Ma not ſtoop to claim a further right than that of a Grit communicition of their 

- ideas fo the public. This, his Lordſhip obſerved, was in a contined ſenſe, a pro- 

er and a noble obleryation, but it would not hold generally. He begged their 

*L-rithips to remember, that genius was peculiar to no clime, it belonged to ny 

country, it was more frequently found in the "cottage than the palace; it rather 

crawled on the face of the earth than toarcd aloft; when it did mount, its light 

ſhould no: be impeded. To damp the wing of geniu, was, in his mind, highly 

impolitic, highly reprehenſible, nay, fomewhir criminal. If authors were allowc! 

a perpetuity, it was a laſting encouragement; making the right of multiplyingg 

"Copies a matter common co all, was like extending the courſe of a river fo greatly, 

as hnally"to dry up its fources. After ſeveral poetical ſentimwents, his Lordfip 
concluded with giving his opinion that tlie decree ſhould be affirmed. 
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= the minds of men were enlarged, where their underſtandings were eq ally matured 
=o in perception and in judgment, there the arts and ſciences would take their reſi- 
=: dence. The arts and ſciences had their origin in Italy; from thence they fied to a 
4 . remote corner of Aſia; at length they returned companions of the all-conquering 
= arms of the Roman Republic; and ac lift they were happily feated in ths tree 
W | country. In his Lordſhip's opinion, at preſcnt there were but two monarchs in 

== urope, who were the encourapters of the arts ard ferences, and were themſelves 
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The Piſhop of Casctsur then ſpoke as follows, 


. As the proceedings in this important cauſe have been carried to fo great a length, 
1. I ſhould not have preſumed to trouble your Lordſhips with any thoughts of mine 


— 


upon the ſupject, did I not entertain hopes of ſhortening your Lordthips farcher 
troubt, by endeavouring to draw your attention from the many toreign copics 
that hive been Cd with the preſent queſtion : ſuch for inſtance as che follow- 
ing In which of the various claſſes of right or property, is this conteſted one to 
be Tanked-—Whether it is a property properly ſo called, or only a right to fore 
Property: Whether ſuch property be a corporeal one, or incorporeal— What 1s 
the tubject in which it inheres-— Whether it lies in the letters of a book, or the 
gene, or in both—Whether it be a perfect, an imperfect, or only a quaft iglit— 
Whether zt is real, or perſonal, origins] or derived —Whence it might derive its 
origin, and What is its extent and duration-—-How far it is deducible from anci— 
ent practice, or grounded on the authority of preceden's—tow it has Hood in 
Mlferent counries=—or in cor own at different periods-—betore or after the art 
of printing—an rhe Nice, | 
*Speculations of ches kind, however ufeful on ſome occaſions, and always en— 
Zrertaining, yer I cannot help eftreming them in a prove meaſure foreign to the 
main poit.r, and am therefore” defirous of having all tuck waved, and your Lord- 
Mis detberatio) reduced to the preſent ſtate ot that right under the disction of 
—Zour Tegitlature, which has made, vr at leaſt attempted to make, certain cxprets 
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regulations in it; more particularly that act in the 8th of . Anse, which has been 
fo much tortured and perplexed in arguments oſtered at your Lordſhip's har; but 
a fair ſtating and unforc'd conſtruction ot it, I apprehend to be ſuſficient for decid- 
ing the whole controverſy, The title of the act runs, for the encouragement of 
learning, and fome clauſes in it evidently tend that way, while others have been 
underſtood in ſuch a manner, as muſt rather occaſion its diſcouragement, and made 
to ſignity either nothing at all, '(whach is ſurely one of the greateſt abſusdities in 
the interpretation of any law) or to imply ſomething repugnant᷑ to its avowed intent, 
by putting affairs into a wotte condition than they were in before the commence- 
ment of this favourable act; nay worfe than others are who decline the acceptance 
of its benefits, while attended with all thoſe clogs and limitations, which are too 
well known to need a particular detail. Ihe method there adopted for this encou- 
ragement of learning, was, we find, very maturely digeſted in ſeveral conferences 
between the two Houſes, and at laſt declared to be (not by ſecuring any original 
Copy Right, as was propoſed by thoſe' bookſellers who promoted the bill; but) 
by veſting copies of printed books in the authors or purchaters of ſuch copies, during; 
the time therein mentioned, and no longer, How far this deliberate alteration of 
the phraſe may be deemed a material one, and whether inſiſting on the wo diſtinct 
ſignifications of theſe terms, veſting and ſecuring, as here cireumſtanced, though 
they may be eliewhere uſed promiſcuouſly; Whether the taking notice of «that re- 
markable attention in our law makers to the wording of this act may not amount 
to ſomet ning more than a trifling verb. criticiſm : whether this veſting of a rights in 
authors is merely additional and accumulative, or does not imply a creative infiu- 
ence de novo, an actual conſtitution of ſuch a plenary right, as had only an weal 
pre-extitence without it ;—theſe points mutt be ſubmitted to your Lordihzps. 

© | ſhall here only take the liberty to repeat what has been obſerved on a ſub- 
ſequent ſtatute of the 10th of Qucen Anne, concerning ſtamp duties laid on 
pawmphiers, which by expreſsly referring to this before us, and explaining the 


nature boch of that copy right which ſprings from it, and of thoſe others that may 


be drawn from different ſources, ſeems to put the intention of both theſe acts out 
queſtion, The penalty of a default here is extended to the anmhilation of all 
copy-rights whatſoever, in theſe words: © Then che author, printer, and pub- 
lither, of ſuch pamphlet ſhall loſe all propert; therein, and in every copy thereof, 
although the title thereto were regiftered in the book of the Stationers in 
London, according to rhe late Act of Parliament in that behalf. fo as any perion 
may freely print and publiſh the fime, without being liable to avy action or 
protecaiion for fo doing; any Hing in tWe faid A? of Parliement for veſting copies 
ef prin;et bocks du the authors; tr in any He law contained; er an cuſtom, or other 
thins ts the contrary not witlſtaniag. | tnuſt leave it to your Lordihips conſi- 
deration whether that Common Law right, if it arites either from cim or any ober 
thing, be not here mantteſtiy included. 

«. To retu'n to the former Itarute. After the creation then, or eftabliihment 
of ſ.ch an cxcluſive right as is conferre4 upon authors in the body ef this act, 
there comes a proviſo, that nothiig in the ſaid ai? foal! be ronſtrued to extend, ether 
t9 prejudice or confirm any right that the aimvertities or any p< runs have Or Claim to 
Have. t. (according to the moſt vatural conſtruction of thels words) any by 
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ons holding 7 or under the ſaid univerſities, or claiming any privilege of the 
| | fame ken, and on the ſame ground with that of the univerſities, i. e. ſome pofitiv 
_ - one given or granted by ſpecial licence or letters patent, by ſtatute or charter, 


. as thar's evidently is; and all others under the conſideration of theſe law- makers 
* are underſtood to be :—whereas if this provi/s were taken in fo lax aud indeter- 
* minate a ſenſe as to include axy other perſons, ſetting up any claim on other 
A grounds, it will admit every body; and conſequently its reſtrictive clauſes are re- 
3 + duced to a mere nullity. | | 

Neither is that obſervation drawn from the preamble of this act to be wholly 


| admitted; nay that the apparently ſoft terms applied to choſe ſeveral perſons who. 
* ae of late taken the liberty to print books without the conſent of their reſpective 

| autbors—that cheſe gentle terms (fo unuſual in penal ſtatutes) would ſcarcely have 
*— been uſech on this occaſion if ſuch a practice as was then and there laid under cer- 
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4 bo tain reſtraints, were deſigned to be branded as antecedently, or abſolutely criminal. 
EO But if fo great advantage is taken from a general mention in the provito, of 
1 perſons and rights, not there ſufficiently deſcribed, as to afford room tor main- 
i raining the torementioned abſurdity ;»it the ſaid act proves to be ſo inaccurate and 
3 gefeekive, (as in truth it is extremely defective, with regard to the penaities an- 


——nexed; the time of ſuing tor them, the method of ſecuring their copies to the 
—amverſitics, and other particulars too notorious to need enlarging upon in this | Ice 
h peg leave to luggeſtan enquiry to your Lordſhips, (tho' the matter docs not im- 
. pediatehy fall under pour preſ.nt conſideration) whether it be not high time to have 
—_— this faulty act amende 
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ed : let it be reviſed as ſoon as poſſible rather chan ſuffered 
ie beunder ſo many imperfections as can ſerve only to eninarce numbers who we 
8 ing on the moſt obvious ſenſe, and ſuppoſed validity of ir, to their ruin; and 
1 either muleatochers in the interpretation ot ſome eſſential parts of it; or wake © 
= whole uſeleſs, ant a de:d letter. a 
' 0 | << However, ſo long as this ame act does keep its ground, it muſt be conſidered 
"IR ras Randing on principles directly oppoſite to the notion of any abſtract in Jenendont 
| perpetual Copy-right; which right, whatever it were ſuppoſed to be orictnully, 13 
bow plaintz-crcumfcribed and ſubjected to certain reſtrictions; proviucd alw.ys 
that dhe eic act be really capable of affecting it in any reſpect, which ſome perions 
em de doubt of, and others, (if I miſtake not) have gone io fir as to deny an 
ii once comes. to be an eſtabliſhed maxim, that acts of parliament can have no 
eee on claims ſubſiſting at Common Law; in vain turcly does the legillature em - 
pie irſelf in framing any concerning them, —But as this is not vet clearly ad. 
matted to be the cafe, even with the act before us, which is allowed to be in torce, 
ever that force may be—ſo long as ever it exitts, it muſt exclude all that 
bien paramount and ines tinguiſhable, which is exhibited along with it ; which 
being arelled up at pleaſure, has made its appearance under ſo many queitionable 
ihapes, ang been ſo warmly eſpouted under cach of them; but yet fer all the 
Pans taken with it, is fill, I humbly conceive, of too delufory and untubftantis! 
——@natureto be laid hold of by common apprehenſions—too vague and in ricate to 
dee pertcctly and unanimouſly aſcertained even by the molt learned ſages of the law; 
and too teeble to be fately relied on, either for promoting the general ſervice of the 
ne, or for ſupporting any true, valuable intereſts of Litcrature in particular.” 
a Lord 
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Jord Effingham Howard ſpoke to the queſtion merely as likely to affect the Li- 
berty of the Preis. He thought that the confining the right of multiply ing co- 
pics to the author and his alligns, might prove dangerous to the conſtitutional 
rizhts of the people, and he juſtified this idea by declaring that the preſs was the 
folc controulex of the actions of Princes and Miniſters ; that if a deſpotie meaſure 
was adopted by either, the freedom of the preſs would be properly and efficaciouſly 
exerted in informing the people and rouſing a ſpirit of reſiſtance. He finally in- 
ſtanced that ground of his argument by ſuppoſing that upon the occurrence of 
fome very unconſtitutional and deſpotic meaſure, a pamphlet properly deſcribing 
the matter was publiſhed, and that the miniſter bought up the impreſſion and copy» 
right, thereby choaking the channel of public information, and ry in his 
cloſer the ſecret which might prevent the loſs of freedom to the ſubject. His 
Lordſhip concluded with declaring that he was farisfed in himſelf, that the Liberty 
of the Preſs was of ſuch infinite conſequence in this country, that if the conſtitu- 
tion was over-turned, and the people were enſlaved, grant him but a tree preſs 
and he would undertake to reſtore the one and redeem the other. His Lordſhip 
therefore was for reverſing the decree, 


The Decree of the Court of Chancery was accordingly reverſed ; and the De- 
zendlants have [ince preſented a petition to the Houſe of Conimons, praying relief, 
winch is now under the conſideration of a Committee. 
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